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This action chall enges defendants’ violations of the

Nat i onal Environnmental Policy Act (NEPA), the Endangered Species



Act (ESA), and the Adm nistrative Procedure Act (APA) by failing
to properly manage the Crustacean Fishery and the Bottonfish

Fi shery of the Western Pacific Region to conserve the Hawaiian
nonk seal (Mnachus schauinslandi). As a result of defendants’
failure to prevent the fisheries fromdepriving the Hawaii an
monk seal s of prey, nonk seal pups are starving and the species

is facing extinction in the near future.

JURI SDI CT1 ON AND VENUE

1. This Court has jurisdiction of this action by
virtue of 28 U S.C. 8§ 1331, 1361, 2201-02, and 5 U.S.C. § 701,
et seq. Venue is properly laid in this district under 28 U S.C
1391(e).

2. Plaintiff Turtle Island Restoration Network (the
“Network”) is a nonprofit corporation with its principal place
of business in Forest Knolls, California. The Network has
approximately 1,000 nmenbers throughout the United States and the
worl d, including nmany that reside in Hawai i and many nore that
have visited Hawai 'i and plan to do so again. Each of the
Net work’ s menbers shares a conmtnent to the study, protection
enhancenent, conservation, and preservation of the marine

environnent and the wildlife that lives init. Al spend tine

in activities devoted to these goals.



3. The Network’s nenbership includes at | east two
pr of essi onal phot ographers that have phot ographed the Hawaii an
nonk seal and plan to do so again; one of these is a Hawai i
resident. The Network’s president, who was previously a staff
menber of the International Marine Manmal Project of Earth
Island Institute, is a wildlife biologist with a |ong-term
interest in marine mammal s in general and the Hawaiian nonk seal
in particular.

4. Def endants’ failure to conserve the Hawaii an nonk
seal and their other violations of |law alleged in this conplaint
have adversely affected, and are adversely affecting, the
Network’s ability to study and enjoy the Hawaiian nonk seal, and
has inpaired the ability of the Network and its nenbers to
protect, enhance, and conserve the Hawaiian nonk seal’s

endanger ed popul ati on.

5. Plaintiff G eenpeace Foundation is a non-profit
Hawai i corporation with its principal place of business in
Kai l ua, Hawai "i. G eenpeace Foundation is dedicated to the
conservation of Hawai i’s marine ecosystens and species, such as

t he endangered Hawai i an nonk seal .

6. Greenpeace Foundation and its nenbers have worked
tirelessly on behalf of the Hawaiian nonk seal. They have been
active in public outreach and education regardi ng the Hawaii an

nonk seal for many years, creating public service announcenents,



witing articles, and speaking on behalf of the seals at public
schools. Sue Wite, G eenpeace Foundation’s president,
participated in the taggi ng and docunentation of nonk seals at
French Frigate Shoals. She also participated in the captive
monk seal programas a trainer.

7. G eenpeace Foundation and the actions of its
menbers were the catal yst behind | egal action that led to the
designation of critical habitat for the Hawaiian nonk seal. In
1984, G eenpeace Foundation drafted a resolution in support of
nmonk seal critical habitat, pursuant to which the State of
Hawai i House of Representatives resolved that the Hawai i
| egi sl ature and governor request the National Marine Fisheries
Service (“NVFS’) to designate critical habitat for the nonk
seal .

8. G eenpeace Foundation was a key participant in
t he workshop NMFS convened in 1984 on the fate and inpact of
marine debris, and it persuaded NVMFS to include a session in the
wor kshop on managenent actions to address the problem of nonk
seal s becom ng entangled in the debris.

9. After critical habitat for the nonk seal was
desi gnat ed, Greenpeace Foundation continued to urge that the
boundary be expanded. This eventually led to the expansion of
the designated critical habitat from 10 fathons to 20 fathons

around the Northwestern Hawaii an | sl ands.



10. G eenpeace Foundation continues to pronote nonk
seal protection, its nmenbers continue to study, observe, and
enj oy the Hawaiian nonk seal, and plan to continue these efforts
and activities. Defendants’ failure to conserve the Hawaiian
monk seal and their other violations of law alleged in this
conpl ai nt have adversely affected, and are adversely affecting,
Greenpeace Foundation’s ability to study and enjoy the Hawaiian
monk seal, and has inpaired its ability and that of its nenbers
to protect, enhance, and conserve the Hawaiian nonk seal’s
endanger ed popul ati on. G eenpeace Foundation therefore brings
this suit on its own behalf and on behalf of its nmenbers.

11. Plaintiff Center for Biological Diversity (the
“Center”) is a non-profit New Mexico corporation dedicated to
the preservation, protection, and restoration of biodiversity,
native species, ecosystens, and public | ands and waters. The
Center has over 5,000 nenbers, nmany of whomreside in Hawai i or
visit Hawai i regularly. Menbers of the Center include marine
and conservation biol ogi sts who have vi ewed, studied, and
enj oyed the Hawaiian nonk seal and its habitat, and who intend
to visit Hawaiian nonk seal habitat later this year to continue
t hese studi es and observations. The Center’s nmenbers derive
scientific, recreational, aesthetic, and educational benefits

fromtheir studies of the Hawaii an nonk seal, and fromthe



continued existence in the wild of this species. Accordingly,
the Center brings this suit on behalf of itself and its nenbers.

12. The Center is actively engaged in numerous
conservation i ssues concerning Hawai "i and its native speci es,
and devote considerable energy to ensuring that the wildlife of
t he Hawai i an |Islands and surroundi ng areas are protected. For
exanple, the Center recently filed suit against the U S. Fish
and WIldlife Service under the Endangered Species Act on behal f
of four species of wildlife endemc to Hawai "i.

13. Defendant Wlliam M Daley is the Secretary of
the United States Departnent of Conmerce. Secretary Daley is
sued in his official capacity and is responsible for, and has
control over, the activities of the Departnent of Commerce,

i ncluding the National Mrine Fisheries Service (“NVFS’). As
Secretary of Commerce, M. Daley is ultimately responsible for
ensuring that his Departnent and its officers and enpl oyees
conply with all applicable law, including the laws for violation
of which plaintiffs sue herein. |If ordered by the Court,
Secretary Daley has the authority and ability to remedy the harm
inflicted by defendants’ actions.

14. Defendant Penelope D. Dalton is the Assistant
Adm ni strator of the National Marine Fisheries Service.

Adm nistrator Dalton and is sued in her official capacity and is

responsi ble for, and has control over, the activities of NWS,



its officers and enployees. NMFS is an agency of the United
States Departnent of Comrerce which has been entrusted with the
conservati on and managenent of ocean resources in the Western
Pacific. As Admnistrator of NVFS, Ms. Dalton is ultimtely
responsi ble for ensuring that NVFS conplies with the federal
laws for violation of which plaintiffs bring this suit. If
ordered by the Court, Ms. Dalton has the authority and ability
to renedy the harminflicted by defendants’ actions.

FACTS

Status of the Hawaii an Monk Seal

15. The Hawaiian nonk seal, |isted as endangered
under the Endangered Species Act in 1976, is the nost endangered
marine mammal that lives entirely within U S. waters and one of
t he nost endangered marine mammal s on earth. Mnk seal s inhabit
ei ght of the Northwestern Hawaiian Islands (NVWH ): French
Frigate Shoal s, Laysan Island, Lisianski Island, Pearl and
Her mes Reef, Mdway Atoll, Kure Atoll, Necker Island, and N hoa
Island. A relatively small nunber of nonk seals are al so found
around the main Hawaiian |sl ands.

16. In 1988, NVFS enl arged the designated critical
habitat for the nonk seal, which had previously enconpassed the
near shore waters around the NWH to a depth of 10 fathons, to

the 20 fathomdepth. At the tinme it nmade this decision, NMFS



concluded that this enlargenent was necessary to include within
the critical habitat adequate foraging area for the aninals.

17. The | argest nonk seal breeding population is
| ocated at French Frigate Shoals. By the 1980s, the French
Frigate Shoal s popul ation conprised at | east 50 percent of the
total species population. Since 1989, however, the French
Frigate Shoal s popul ati on has plunmeted by al nost 55 percent,
resulting in an annual decline of about 10 percent in the total
popul ati on of Hawaii an nonk seal s.

18. The total population of the Hawaiian nonk seal is
now estimated at 1300-1400. NMFS recently acknow edged that the
future of the Hawaiian nonk seal is in “grave jeopardy.” A 1997
report by NMFS scientists simlarly concluded that “[t] he
Hawai i an nonk seal is clearly at risk of extinction. One major
perturbation, such as w de-spread di sease, could drive the
species to extinction.”

19. The decline of the French Frigate Shoal s
popul ati on that has placed the species in such grave danger has
resulted froma rapid and dramatic drop in the survival rate of
juvenil e nonk seals to what NMFS has characterized as a
“catastrophically lowlevel.” 1In the md-1980s, 90 percent of
seal pups at French Frigate Shoals survived to age 2. By the
m d-1990s, the survival rate had dropped to only about 10

percent .



20. The second | argest nonk seal population is
| ocated at Laysan Island. The Laysan colony currently nunbers
only about one-third of its historical maxi num and Laysan
therefore is assuned to be well belowits natural carrying
capacity. Survival at Laysan also is poor, however, and the
si ze of weaned pups al so began to decline in the m d-1980s.

21. Monk seal pups at French Frigate Shoal s are not
surviving primarily because they are starving, due to | ack of
avai l abl e prey. Mnk seal prey includes |obster, octopus (which
is caught as “bycatch” by the Crustacean Fishery), and fish that
are targeted by the Bottonfish Fishery.

22. As a result of the starvation and death of fenale
monk seal pups, fewer fenmales are entering the breeding
popul ati on. Fewer seals therefore will be born, and the

species’ decline is likely to decline further.

The Crustacean Fi shery in the Northwest Hawaiian | sl ands

23. The Crustacean Fishery in the NWH primarily
harvests two species: the Hawaiian spiny |obster (Panulirus
mar gi natus), and the slipper |obster (Scyllarides squammobsus).
COct opus, bottonfish, and Kona crab are incidentally caught.
During the 1980s, thousands of pounds of octopus were sonetines

caught on a single trip.



24. Over the past several years there have been 5-10
vessel s active in the Crustacean Fishery. Each vessel can set
over 1,000 | obster traps each night in depths of 10-35 fathons
around the NWH . The Crustacean Fishery fishes in about 70
percent of the area designated as critical habitat for the
Hawai i an nonk seal .

25. NWS failure to properly manage the Crustacean
Fishery in the NWH has proven disastrous to the fishery, to
| obster stocks, and to the nonk seal. Until the m d-1970s,
only a few thousand pounds of |obster were caught annually by
the fishery. Thereafter, the catch began to increase. |n 1983,
a Fi shery Managenent Plan (FMP) for the Crustacean Fishery was
i npl emented pursuant to what is now known as the Magnhuson-
Stevens Fishery Conservation and Managenent Act, 16 U S.C. 8§
1801, et seq. The FMP placed no restrictions on the nunber of
spiny lobsters that could be harvested as |long as the | obsters
were at |east mninmumsize, and no restrictions at all on
harvest of slipper |obster.

26. The spiny | obster population’s Maxi num
Sustainable Yield (MSY) for the entire NWH was estinmated in the
1983 FMP to be from 200,000 to 435,000 | obsters per year, with
MBY at French Frigate Shoals estimated to be no nore than 2, 650
| obsters per year. Slipper |obster MSY was estimated at 600, 000

per year.
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27. Throughout the 1980s, the fishery systematically
harvested NWH | obsters far in excess of the stocks’ Maximm
Sustai nable Yields. 1In 1985 and again in 1986, for exanple,
about 1,200,000 slipper |obsters were harvested, or about tw ce
the MSY. About 900,000 |egal spiny |lobsters were harvested in
each of those years, or two to over four tines the MSY.

Hundr eds of thousands of sublegal (juvenile or undersized) and
berried (gravid, or pregnant) |obsters al so were caught each
year, many of which did not survive despite being rel eased.
This pattern continued throughout the 1980s.

28. NWFS frequently changed its estimates of MY for
the fishery, but it soon becane obvious that the estinmtes had
little basis and that harvests at such rates were not
sustai nable. It becane nore and nore difficult to harvest
| obster throughout the NVWH , as neasured by Catch Per Unit
Effort (CPUE) (i.e., the nunber of |obsters per trap haul).
Lobster CPUE for the NWH declined steadily throughout the
1980s. In 1983, CPUE for legal spiny and slipper |obster was
2.71. By 1988, CPUE had been reduced to 1.26. By 1991, it was
only 0.56.

29. By 1990, nost of the NWH | obster harvest had
become concentrated in two areas -- Necker |sland and Gardner
Pinnacles -- that are on either side of French Frigate Shoal s,

and at Maro Reef, near Laysan Island, where the nonk seal col ony

11



is also declining. Mnk seals fromthe French Frigate Shoal s
popul ation travel to Necker Island and/or Gardner Pinnacles to
forage, and nonk seals fromthe Laysan |Island colony travel to
Maro Reef. In 1990, NMVFS estimated that the spiny |obster
spawni ng stock bi omasses at Necker |sland and Maro Reef had been
reduced to only 27 percent and 17 percent, respectively, of
their pre-exploitation |evels.

30. Lobster CPUE continued to drop in the 1991 season
and, on May 8, 1991, NMFS closed the fishery for the renai nder
of the year to protect what was |left of the depleted fishery
fromfurther destruction. In 1991, FMP Anendnent 7 inplenented
alimted entry system and an annual, NWH -w de harvest quot a.
The fishery reopened in 1992, and anot her 424,000 | obsters were
harvested, at a CPUE of only 0. 60.

31. At the beginning of the 1994 season, NWFS
announced a quota of 200,000 |obsters for the Crustacean
Fi shery. After the season was underway, NWVFS concluded that its
guota had been far too high, that a properly protective quota
was only 20,900, and that the season should therefore
i medi ately be aborted. The fishery had al ready harvested
131,000 | obsters, however. The fishery remained closed in 1995
(al though 38,000 | obsters were harvested anyway under an
experinental permt). The fishery harvested 187,000 | obsters in

1996, 310,000 in 1997, and 225,000 in 1998.
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32. Because the |obster vessels lay hundreds of traps
and can harvest tens of thousands of |obsters, and because
| obster fishing is generally restricted to the narrow banks of
the atolls, the | obster harvest is spatially and tenporally
concentrated and the popul ati on subject to rapid depletion. For
exanpl e, the 1997 harvest of 186,000 | obsters was taken in only
about three weeks by five boats fishing near one bank, Necker
| sl and.

33. Beginning in 1998, rather than set a single,
NVWH - wi de | obster harvest quota, each year NVMFS has set an
i ndi vi dual harvest quota for each of the three primary fishing
areas (Gardner Pinnacles, Necker |Island, and Maro Reef), and a
fourth quota for all remaining banks in the NWH , including
French Frigate Shoals. This approach redistributes fishing
effort to such areas as French Frigate Shoals, where fishing
m ght ot herwi se not occur. In 1998, alnost 40 percent of al
| obster fishing effort in the NM\H was concentrated at Necker
| sl and, where nonk seals from French Frigate Shoals are known to

forage. Spiny |obster CPUE throughout the NWH was only O0.48.

The Bottonfish Fishery in the Northwest Hawaiian |sl ands

34. The Bottonfish Fishery for the Western Pacific
Region fishes in the NMH, as well as around the main Hawaii an

| slands. Currently, 17 permts have been issued for bottonfish
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vessels. The fishery targets snappers, groupers, and jacks.

* Opakapaka (pink snapper), onaga (longtail snapper), hé&pu upu’ u
(seabass), and butaguchi (thick-1ipped trevally) are the species
nost commonly caught in the NWHI. Boats in this fishery use 3
to 6 lines, each with 6 to 15 baited hooks, at depths of 60 to
125 f at hons.

35. The distribution of bottonfish in the NVH is
closely linked to suitable habitat. The fish are concentrated
al ong the drop-off zones centered around the 100-fathom i sobath
whi ch surrounds the islands and banks.

36. Bottonfish | andi ngs began increasing in the md-
1970s. The Fishery Managenent Plan (FMP) NMFS inplenented in
1986 noted that “[s]everal indicators already seemto point to
t he potential for overfishing in the Hawaiian bottonfish
fishery,” and that “Hawaii’s fishernmen have clearly voiced their
fear [that] smaller-sized fish and | ower catch per unit effort
indicate that the fishery is reaching a danger point.”

37. The 1986 FMP estimated the nmaxi mum sust ai nabl e
yield (MSY) for the NWH at about 500, 000 pounds, and pointed to
the fact that the fishery had exceeded this |level in 1984 and
1985 as a cause for concern. Nevertheless, from 1984 to 1986,
total |andings of NWH bottonfish increased by 43 percent to
about 715,000 pounds. Although the catch of the nost prized

fish, ~Opakapaka, had declined sharply, the catch of onaga rose
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fourteenfold in this period, and catches of butaguchi and
héapu upu u each doubl ed.

38. In the md-1980s, the fishery began seriously to
depl ete bottonfish stocks in the waters around French Frigate
Shoal s and near by Brooks Banks and Necker |sland, to which
Hawai i an nonk seals fromthe French Frigate Shoal s col ony
travel. |In 1984, about 85 percent of all bottonfish caught in
the NWH was harvested fromthis area. As the fish began to
di sappear fromthis area, which is relatively close to the main
Hawai i an | sl ands, the fishery noved further “up the chain” to
the nore distant islands to find nore bottonfish.

39. In 1985, 38 percent of the catch canme from French
Frigate Shoal s, Necker I|sland, and Brooks Banks. By 1986, the
fishery was able to harvest only about 10 percent of its total
catch in this area; nost of the catch cane fromthe nore distant
i sl ands and banks in the NVWH chain. Thus, FMP Amendnent 2
noted “significant declines in CPUE have occurred for the major
bottonfish species in the southern reaches of the NWH and

per haps even father northwest,” and “there is good reason to be
concerned about the condition of bottonfish stocks in the NWH .”

40. CPUE for bottonfish in the area of Necker I|sland,
near French Frigate Shoal s and where nonk seals from French

Frigate Shoals forage, is only half what it was when CPUE for

that area was first recorded.
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41. The Bottonfish Fishery interacts with Hawaii an
monk seals, which renove fish directly fromlines. To avoid
havi ng nonk seals take commrercially valuable fish, crewren
sonetinmes try to distract the seals with fish that are not
mar ket abl e, such as kahala. Kahala is known to accunul ate
ciguatera toxin, which has been known to kill nonk seals.

42. Monk seals with bottonfish hooks in their nouths
and jaws have been observed, and intentional harm ng of nonk
seal s by bottonfish fishers has been reported anonynously. In
1985, NMFS draft Biological Opinion for the Bottonfish Fishery
conceded that interactions with nonk seals are relatively conmon
at French Frigate Shoals, and that “[t]his behavior of the seals
is expectedly upsetting to the fishernen and predictably | eads
to reprisals.” This |anguage was deleted fromthe final version
of the Biological Opinion. A NWS enpl oyee conment ed
internally: “[C]lubbing nonk seals with boards and shooti ng nonk
seals is a rather significant inpact on an endangered speci es.

Do we have to pretend it’s not happeni ng?”

43. NMFS has acknow edged that it is likely that such
interactions are occurring but not being reported, and that
self-reporting by fishernmen is not reliable. However, NWS does
not require that bottonfishing vessels carry observers, relying
instead on the fishernmen to report to NMFS that they have harned

nmonk seal s.
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Defendants’ Viol ations of Section 7 of the Endangered Species
Act -- The Crustacean Fishery

44, Section 7 of the Endangered Species Act, 16
US. C 8 1536, is a critical conponent of the ESA' s statutory
and regul atory schene to conserve endangered and threatened
species. Section 7(a)(1) inposes on defendants the affirmative
duty to use all nethods necessary to conserve Hawaii an nonk
seals to the point that they no | onger need the protections of
the ESA. 16 U S.C. 8§ 1536(a)(1l). Section 7(a)(2) requires,
anong ot her things, that defendants insure that their actions
are "not likely to jeopardize the continued existence" of the
Hawai i an nmonk seal, or “result in the adverse nodification or
destruction” of the Hawaiian nonk seal’s critical habitat. 16

1536(a) (2) .

45. The ESA requires that federal agencies formally
consult with NVFS to ensure that their actions will not violate
8§ 7(a)(2)'s prohibitions on jeopardizing the Hawaii an nonk seal
or adversely nodifying its critical habitat. (In this instance,
NVFS is effectively required to consult with itself.) Pronptly
af ter concl udi ng such consultation, NMFS nust prepare a
Bi ol ogical Opinion. 16 U S.C. 8§ 1536(b)(3)(A). The Biological
Opi ni on nust include, anong other things, a "detailed discussion

of the effects of the action on |isted species or critical
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habitat" and NMFS "opinion on whether the action is likely to
j eopardi ze the continued existence of [the] species or result in
t he destruction or adverse nodification of critical habitat

." 50 CF.R § 402.14(h)(2),(3).

46. After conpletion of consultation under ESA 8§ 7,
consultation nust be reinitiated if new information reveals
effects of the action that nay affect |isted species or critical
habitat in a manner or to an extent not previously considered.
50 CF.R 8 402.16(b). Consultation also nust be reinitiated if
the action is nodified in a manner that causes an effect to a
listed species or its habitat that was not previously considered
in a biological opinion. 50 CF.R 8§ 402.16(c).

47. NMFS issued a Biological Opinion in connection
with the preparation of the Crustacean FMP in 1981. NWS
expressed concern that the fishery “has the potential of
reduci ng the | obster populations to levels at which | obsters are
no | onger available to nonk seals.” It noted that the FW
“proposes to protect the nonk seal fromthe reduction in
availability of |obster by maintaining | obster popul ations at
MSY | evels.” As described above, far from maintaining | obster
popul ations at MSY, the practically unregulated fishery caused
the | obster populations to collapse within a few years. NWS
concluded in the Biological Qpinion that “[t]here is

insufficient information available for the [Western Pacific
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Regi onal Fi shery Managenent Council] to be able to insure that
the proposed activity will not jeopardize the continued
exi stence of the nonk seal . . . .”

48. NWMFS was “unable to reach a concl usion regarding
the likelihood of jeopardy as the result of inplenenting the
proposed FMP.” Al though the ESA required NMFS to give the
benefit of the doubt to the endangered species, NVFS nonet hel ess
recommended i npl enentation of the FMP, contingent upon the
collection of information on the role of |obster in the diet of
t he Hawai i an nonk seal, anong other requirenents. The 1983
Recovery Plan for the Hawaiian Monk Seal al so expressed
“concern” about the possible inpact of the Crustacean Fishery on
the nonk seal and called for studies to quantify nonk seal take
of commercially inmportant fish and invertebrates. NWS did
little to obtain such information, however

49. In 1996, NWMFS issued anot her Bi ol ogi cal Opinion.
It acknow edged that the decline of the nonk seal popul ation may
be due to the Crustacean Fishery’s renoval of prey and that “the
i nportance of |obsters and other crustaceans in the nonk seal
diet has still not been elucidated. Consequently there is sone
concern regarding the availability of |obster at French Frigate
Shoal s where overall productivity has been |ow for a nunber of

years.” NWVFS concl uded, however, that the Crustacean Fishery is
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not likely to jeopardi ze the continued exi stence of the Hawaii an
nonk seal

50. Although the fishery harvests | obster in about 70
percent of Hawaiian nonk seal critical habitat, and renoves prey
fromthe critical habitat of an endangered species known to be
starving, the 1996 Bi ol ogi cal Opinion concluded that the fishery
“is not likely to destroy or adversely nodify any desi gnated
critical habitat.”

51. NMFS underlying analysis for the 1996 Bi ol ogi cal
Opinion of the effects of the Crustacean Fishery on the
conti nued existence of the Hawaiian nonk seal and its critical
habi tat was i nadequate, its conclusions were arbitrary and
capricious, and it failed to give the benefit of the doubt to
the species as required by the ESA. Mreover, to the extent
that NMFS relied on the definition of “destruction or adverse
nodi fication” in 50 CF. R 8 402.02 to justify its concl usion
t hat the operation of the Crustacean Fishery under the FMP does
not adversely nodify critical habitat, the regulation’s equation
of adverse nodification with jeopardy is contrary to the ESA and
is invalid.

52. Since the 1996 Bi ol ogi cal Opinion was issued, new
informati on has reveal ed effects of the Crustacean Fishery that

are likely to adversely affect the Hawaiian nonk seal and its
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critical habitat in a manner and to an extent not previously
consi der ed.

53. For exanple, recent scientific evidence indicates
that | obster constitutes an inportant part of the nonk seal
diet, that |obster nmay be the nost nutritionally beneficial nonk
seal prey, that octopus is an inportant conponent of the nonk
seal diet, and that octopus is nore prevalent in the diet of
monk seals at French Frigate Shoals than in the diet of nenbers
of other colonies. It is also now known that nenbers of the
French Frigate Shoals colony forage at Gardner Pinnacles and
Necker |sland, where |obster fishing is nbost concentrated, and
that nonk seals at French Frigate Shoals generally dive deeper
and travel greater distances to forage than do nonk seals from
the nore stable colony at Pearl and Hernes Reef. NMS has not
consi dered any of this evidence in considering whether the
Crustacean Fishery may be jeopardizing the continued existence
of the nonk seal or adversely nodifying its critical habitat.

54. In 1999, NWFS conducted an “informal section 7
consul tati on” concerning the inpacts of the Crustacean Fi shery
generally and Anmendnent 9 to the FMP in particular. The opinion
noted that NMFS | acks a sound scientific basis for setting area-
specific | obster popul ati on esti mates or harvest guidelines, but
nevert hel ess concluded arbitrarily that the area-specific

harvest guidelines are not |likely to adversely affect the nonk
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seal, and that the data available is inadequate to denonstrate
that the fishery jeopardi zes the Hawaiian nonk seal.

55. Neither the 1996 Bi ol ogi cal Opinion nor the 1999
“informal consultation” considered the recent evidence described
in the precedi ng paragraph, the inpact of the fishery on nonk
seal critical habitat, nor the cunulative effects of the
Bottonfi sh and Crustacean Fisheries, nor did either give to the
critically endangered species the benefit of the considerable
doubts about the fisheries’ safety. Defendants are required to
reinitiate formal consultation under ESA 8 7 regarding the
effects of the Crustacean Fishery on the Hawaiian nonk seal. 50
C.F.R 8 402.16(b). Crustacean fishing in the NVH nust be
enjoined at least until such consultation has been conpl et ed.
Def endants’ Violations of Section 7 of the Endangered species

Act
-- The Bottonfish Fishery

56. NMFS issued a Biological Opinion in 1986 in
connection with the Bottonfish FMP. 1In concluding that the
fishery would not likely jeopardi ze the exi stence of the nonk
seal, NMFS discussed the effects of the Bottonfish Fishery on
the nonk seal in |less than a single page, and did not consider
the possibility that the fishery may conpete with the nonk sea

for prey.
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57. NMFS issued another Biological Opinion in 1991 in
connection with FMP Anendnent 4, which allowed NMFS to pl ace
observers on fishing vessels in the NWH . The 1991 Bi ol ogi cal
Opi nion al so concluded that the amendnent would not |ikely
j eopardi ze the existence of the nonk seal.

58. Since the 1986 and 1991 Bottonfish Fishery
Bi ol ogi cal Opinions were issued, new information has reveal ed
effects of the fishery that are likely to adversely affect the
Hawai i an nonk seal in a manner and to an extent not previously
considered, requiring reinitiation of consultation.

59. For exanple, the drastic decline in the survival
rate of French Frigate Shoals pups and the decline of that
popul ation as a result of the seal pups’ inability to find
sufficient prey occurred only after issuance of the Bottonfish
Fi shery Bi ol ogi cal Opi ni ons.

60. Also since these Biological Opinions were issued,
studies confirmed that the Bottonfish Fishery may be conpeting
for food with the nonk seals. As NWFS acknow edged in its 1999
Program Revi ew. “Recent studies have also identified a different
potential interaction between the commercial bottonfish
fisheries in the NM\H and the nonk seal. . . . [Monk seals
commonly dive to depths of 10-200m and forage on conmercially

val uable fish. It is possible that bottonfish (snapper,
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grouper, and jacks) are nore inportant in the nonk seal’s diet
than originally thought ”

61. Also follow ng the issuance of the Bottonfish
Fi shery Bi ol ogi cal Opinions, the Crustacean Fishery coll apsed,
thereby reducing the availability of that el ement of the nonk
seal’s diet. NMS has not considered any of this information,
or the cunul ative effects of the Bottonfish and Crustacean
Fisheries, in an ESA 8 7 consultation. Nor has it considered
the inpact of the practice in the Bottonfish Fishery of feeding
nonk seal s discarded fish, such as kdhala, to prevent themfrom
taking commercially valuable fish fromthe |ines, although
kahal a is known to accunul ate ci guatera toxin and the 1983
Recovery Plan for the Monk Seal points out the threat to nonk
seal s posed by ciguatera. Defendants are required to reinitiate
formal consultation under ESA 8 7 regarding the effects of the
Bottonfish Fishery on the Hawaiian nonk seal. 50 CF.R 8§
402.16(b). Bottonfish fishing in the NM\H nust be enjoined at
| east until such consultation has been conpl et ed.

Def endants’ Viol ations of the National Environnmental Policy Act
-- The Crustacean Fi shery

62. Defendants' authorizations of the Bottonfish and
Crustacean Fisheries through Fishery Managenent Pl ans constitute

maj or federal actions significantly affecting the quality of the
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human environnment within the neaning of the National

Envi ronmental Policy Act (NEPA), requiring the preparation of
one or nore conprehensive and adequat e Environnental | npact
Statenents (EIS). 42 U S.C. § 4332.

63. The only EIS prepared for the Crustacean Fishery
acconpanied the original |obster FMP in 1983. At the tine the
El S was prepared, the Crustacean Fishery had not yet been
overfished and had not yet collapsed, the French Frigate Shoal s
monk seal colony had not yet begun its precipitous decline due
to starvation, and studies revealing the inportant role |obster
plays in the nonk seal diet and the overlap between the nonk
seal 's foraging range and the Crustacean Fishery had not yet
been perfornmed. The EIS therefore did not assess the inpacts of
the fishery on nonk seals in light of any of these critical
factors.

64. The Crustacean FMP was subsequently anmended ten
times. NWFS approved Environnental Assessnments (EAs) for
vari ous anmendnents to the FMP. These EAs general ly assessed
only the inpact of the individual anendnents, which often were
viewed as reducing risks to endangered species and therefore as
havi ng no adverse inpacts. None of the EAs assessed the inpacts
of the fishery as a whole in light of the critical information

di scussed above.
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65. An EI'S nust be suppl enented when substanti al
changes have been nmade to an action that are relevant to
envi ronnmental concerns. 40 C.F.R 8 1502.9(c)(1)(i). Such
changes include the amendnents to the FWMP, which, individually
and cunul atively, have substantially changed the Crustacean
Fi shery.

66. An EI'S nust contain an assessnent of cunul ative
i npacts, including the inpacts of an action when added to other
past, present, and reasonably foreseeable future actions. For
exanple, the EIS for the Crustacean Fishery must include an
assessnment of the inpact of the fishery when added to the inpact
of the Bottonfish Fishery, and vice versa. No such assessnent
has ever been done.

67. An agency is required to supplenent an EI' S
whenever there are “significant new circunstances or information
relevant to environnental concerns and bearing on the proposed
action or its inpacts.” 40 CF.R 8 1502.9(c)(1)(ii). NWS
therefore is required to supplenent its EIS for the Crustacean
Fi shery to assess, anong other things, the changes that have
occurred in the fishery since the EI S was prepared, the
fishery’'s environnental inpacts in light of all of the
significant information that has becone avail abl e during the
past 17 years concerning | obster stocks, the nonk seal’s status,

di et, and foraging ecol ogy, and the cunul ative inpacts of other
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fisheries. The EIS nust al so include a thorough di scussi on of
alternatives that would protect the Hawaiian nonk seal,
including the alternative of a ban on |obster fishing in the
NVHI .

68. Crustacean fishing in the NM\H nust be enjoi ned
at least until defendants have conpleted the EI' S and have

conplied fully with all of their obligations under NEPA
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Def endants’ Viol ations of the National Environnmental Policy Act
-- The Bottonfish Fishery

69. Defendants have never prepared an EIS for the
Bottonfish FMP or for any anmendnent to the FMP. The Bottonfish
FMP and sone of its amendnents were acconpani ed i nstead by EAs
and Findings of No Significant Inpact. Since it is now known
t hat Hawaiian nonk seals are starving due to |ack of avail able
prey, that nonk seals forage on comrercially valuable fish in
the sane areas and at the sane depths fished by the Bottonfish
Fi shery, that there are cumul ative inpacts on nonk seals from
the Crustacean Fishery, and that critically endangered nonk
seals directly interact with the Bottonfish Fishery in ways that
may be detrinmental to the nonk seals, it is now apparent that
the Bottonfish Fishery is a major federal action significantly
affecting the quality of the human environnment, and that an EI S
nmust be prepar ed.

70. Bottonfish fishing in the NM\H nust be enjoi ned
at least until defendants have conpleted the EI'S and have
conplied fully with all of their obligations under NEPA

FI RST CLAI M FOR RELI EF

(Endanger ed Species Act Section 7(a)(1)
and Adm ni strative Procedure Act)
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71. Plaintiffs reallege and incorporate by this
reference paragraphs 1-70 of this conplaint.

72. Defendants have failed to devel op prograns for
t he conservation of the Hawaiian nonk seal, and have ot herw se
failed to use all nethods and procedures which are necessary to
bring the species to the point at which it is no |onger
endangered, in violation of 16 U.S.C. § 1536(a)(1) and the
Adm nistrative Procedure Act, 5 U S.C. 88 701 et seq.

SECOND CLAI M FOR RELI EF
(Endangered Species Act Section 7(a)(2)
and Adm nistrative Procedure Act -- Crustacean Fishery)

73. Plaintiffs reallege and incorporate by this
ref erence paragraphs 1-72 of this conplaint.

74. The 1996 Biological Opinion for the Fishery
Managenent Pl an, as anended, for the Crustacean Fisheries of the
Western Pacific Region, and the 1999 “informal” section 7
consul tation regardi ng establishnent of pernmanent | obster
fishing areas are arbitrary, capricious, and unlawful, in
violation of 16 U.S.C. § 1536(a)(2) and the Adm nistrative
Procedure Act, 5 U S.C § 701 et seq., for at |east the
foll ow ng reasons:

a. They do not adequately discuss or address

the inmpacts, including cunulative inpacts, of continued fishery
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activities on popul ati ons of endangered Hawai i an nonk seal s and
their critical habitat;

b. They do not include the best scientific
evi dence avail abl e; and

(c) Their conclusions that the fishery's
conti nued operations are not jeopardizing and wll not
j eopardi ze the conti nued exi stence of the species nor adversely
nmodi fy critical habitat do not give the benefit of any doubts to
t he endangered species nor follow rationally fromthe best
scientific evidence avail abl e.

75. Defendants also are required by 16 U. S.C. §
1536(a)(2), 50 CF. R 8§ 402.16, and the Adm nistrative Procedure
Act, 5 U S C 88 701 et seq., to reinitiate formal consultation
regardi ng the Crustacean Fishery because new i nformati on has
reveal ed effects of the action that may affect the Hawaiian nonk
seal and its critical habitat in a manner and to an extent not
previ ously consi dered.

TH RD CLAI M FOR RELI EF
(Endangered Species Act Section 7(a)(2)
and Adm ni strative Procedure Act -- Bottonfish Fishery)

76. Plaintiffs reallege and incorporate by this
ref erence paragraphs 1-75 of this conplaint.

77. Defendants are required to reinitiate forma

consul tation under section 7 of the Endangered Species Act
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regarding the Bottonfish Fishery of the Western Pacific Region
because new i nformation has reveal ed effects of the action that
may affect the Hawaiian nonk seal and its critical habitat in a
manner and to an extent not previously considered. Defendants’
failure to do so violates 16 U.S.C. 8§ 1536(a)(2) and 50 CF. R 8§
402.16, and the Admi nistrative Procedure Act, 5 U S.C. § 701 et

seq.
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FOURTH CLAI M FOR RELI EF
(National Environnmental Policy Act
and Adm nistrative Procedure Act -- Crustacean Fishery)

78. Plaintiffs reallege and incorporate by this
ref erence paragraphs 1-77 of this conplaint.

79. Defendants’ continuing authorization of the
Crustacean Fisheries of the Western Pacific Region in the
absence of an adequate EIS, and their failure to suppl enent
exi sting NEPA docunents to address the substantial changes that
have taken place in the fishery and incorporate new
circunstances and information relevant to environnmental concerns
viol ates NEPA, 42 U.S.C. 8§ 4332, 40 CF.R § 1502.9, and the
Adm ni strative Procedure Act, 5 U S.C § 701 et seq.

FI FTH CLAI M FOR RELI EF
(National Environnmental Policy Act
and Adm nistrative Procedure Act -- Bottonfish Fishery)

80. Plaintiffs reallege and incorporate by this
ref erence paragraphs 1-79 of this conplaint.

81. Defendants’ continuing authorization of the
Bottonfish Fishery of the Western Pacific Region in the absence
of an adequate EIS, and their failure to supplenent existing
NEPA docunents to address the substantial changes that have
taken place in the fishery and incorporate new circunstances and

information relevant to environnental concerns viol ates NEPA, 42
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US C § 4332, 40 CF.R 8 1502.9, and the Adm nistrative

Procedure Act, 5 U S.C. 8 701 et seq.

PRAYER FOR RELI EF
WHEREFORE, plaintiffs respectfully request that the
Court:
1. Enter a declaratory judgnent that:
(a) Defendants have violated and are violating
t he Endangered Species Act and the Adm nistrative Procedure Act
by failing to devel op prograns for the conservation of the
Hawai i an nonk seal, and otherwise failing to use all nethods and
procedures which are necessary to bring the species to the point
at which it is no | onger endangered;
(b) Defendants have violated and are violating
t he Endangered Species Act and the Adm nistrative Procedure Act
by aut horizing the Crustacean and Bottonfish Fisheries in the
absence of adequate Biol ogical Opinions, and by failing to
reinitiate consultation as required by |aw,
(c) Defendants have violated and are violating
t he National Environnental Policy Act and the Administrative
Procedure Act by failing to prepare one or nore conprehensive
and adequate Environnental |npact Statenents concerning the

i npacts of the Crustacean and Bottonfish Fisheries on, anong
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ot her aspects of the environnent, the endangered Hawaii an nonk
seal ;

2. Enter appropriate prelimnary and pernmanent
injunctive relief to ensure that defendants conply w th NEPA,
the ESA, and the APA and to avoid irreparable harmto plaintiffs
and the ecosystemuntil such conpliance occurs, including but
not limted to enjoining all comercial crustacean and
bottonfish fishing in and around the Northwest Hawaiian | sl ands
at least for the duration of defendants’ nonconpli ance;

3. Award plaintiffs the costs of this litigation,
including a reasonable attorney's fee; and

4. Provi de such other relief as may be just and
pr oper .

DATED: Honol ul u, Hawai "i, January 26, 2000.

Respectful 'y subm tted,

PAUL H. ACH TOFF

DAVI D L. HENKI N

D. KAPUA ALA SPROAT

Eart hjustice Legal Defense Fund
223 S. King Street, Suite 400
Honol ulu, H 96813

Attorneys for Plaintiffs
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