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Chapter I

INTRODUCTION

This is the 32nd Annual Report of the Marine
Mammal Commission, covering the period 1 January
through 31 December 2004. The Commission sub-
mits its reports to Congress pursuant to section 204 of
the Marine Mammal Protection Act of 1972.

Established under Title II of the Act, the Marine
Mammal Commission is an independent agency of
the Executive Branch. It is charged with reviewing
and making recommendations on domestic and inter-
national actions and policies of all federal agencies
with respect to marine mammal protection and con-
servation and with carrying out a research program.

The purpose of this report is to provide timely
information on management issues and events un-
der the purview of the Marine Mammal Commis-
sion in 2004. The Commission provides its report to
Congress, federal and state agencies, public interest
groups, the academic community, private citizens,
and the international community. When combined
with past reports, it describes the evolution and prog-
ress of U.S. policies and programs to conserve ma-
rine mammals and their habitats. To ensure accuracy,
the Commission asks federal and state agencies and
knowledgeable individuals to review report drafts be-
fore publication.

The Commission consists of three members
nominated by the President and confirmed by the
Senate. The Marine Mammal Protection Act requires
that Commissioners be knowledgeable in marine
ecology and resource management. The Commission
Chairman, after consultation with the Council on En-
vironmental Quality, the Smithsonian Institution, the
National Science Foundation, and the National Acad-
emy of Sciences, and with the concurrence of other
Commissioners, appoints people to the nine-member
Committee of Scientific Advisors on Marine Mam-
mals. The Marine Mammal Protection Act requires

that committee members be scientists knowledgeable
in marine ecology and marine mammal affairs.

Appropriations to the Marine Mammal Com-
mission in the past five fiscal years have been as fol-
lows: FY 2000, $1,265,000; FY 2001, $1,696,260;
FY 2002, $1,956,000; FY 2003, $3,050,000; and FY
2004, $1,856,000 plus a transfer of $1,194,000 from
the National Oceanic and Atmospheric Administra-
tion. The Commission’s appropriation for the current
fiscal year, FY 2005, is $1,890,000 plus a transfer of
$1,190,826 from the National Marine Fisheries Ser-
vice.

Commission Activities during FY 2004

In response to congressional directives, in 2004
the Commission continued or initiated activities relat-
ed to four areas. Those activiites are discussed here.

Marine Mammals and Sound

In its fiscal year 2003 appropriation, Congress
provided additional funds to the Commission over the
President’s requested amount and directed the Com-
mission to hold “...an international conference or se-
ries of conferences to share findings, survey acoustic
threats to marine mammals, and develop means of
reducing those threats while maintaining the oceans
as a global highway of international commerce.”
The Commission worked with the U.S. Institute for
Environmental Conflict Resolution to hire a facilita-
tion team to organize and manage the meetings. The
Commission chartered the group in compliance with
the Federal Advisory Committee Act. The Advisory
Committee on Acousitc Impacts on Marine Mammals
met three times in 2004. The Commission will con-
tinue holding meetings of the Advisory Committee
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and anticipates receiving a final report from the com-
mittee in 2005. For a more complete discussion of the
Advisory Committee, see Chapter I'V of this report.

Beaked Whale Workshop

As a related activity to its sound project, the
Commission held a technical workshop on beaked
whales (Family Ziphiidae) 13—-16 April 2004 in Bal-
timore, Maryland. The workshop’s goals were to (1)
assess current knowledge of recent stranding events
involving beaked whales and their biology and ecolo-
gy, (2) identify and characterize factors that may have
caused those strandings, (3) identify data needed to
investigate possible causal relationships, and (4) rec-
ommend research, management, and mitigation strat-
egies specific to beaked whales and acoustic impact.
Additional information on the beaked whale work-
shop is provided in Chapter III.

Endangered Species Viability and
Program Cost Effectiveness

In FY 2004 Congress directed the Commis-
sion to “review the biological viability of the most
endangered marine mammal populations and make
recommendations regarding the cost-effectiveness of
current protection programs.” During 2004 the Com-
mission formed an organizing committee to design a
project for undertaking this review. The Commission
will hold a series of meetings on population viability
of marine mammals in 2005. Following the review
and a determination of what are the most endangered
marine mammals, the Commission will evaluate vari-
ous aspects of current protection programs, including
their cost-effectiveness. For a more complete discus-
sion of this project, see Chapter IV of this report.

Killer Whale Predation
in the North Pacific Ocean

An additional part of the FY 2004 congressio-
nal appropriation directed the Commission “to review
available evidence regarding the theory that rogue
packs of killer whales are wiping out discrete popula-
tions of the most endangered marine mammals.” The
Commission formed an organizing committee that
planned two workshops on this topic to be held in
spring 2005. For a more complete discussion of this
project, see Chapter IV of this report.

The U.S. Commission on Ocean Policy
and the U.S. Ocean Action Plan

The U.S. Commission on Ocean Policy submit-
ted its final report, An Ocean Blueprint for the 21st
Century, to President Bush and the Congress in 2004.
Representatives of the Marine Mammal Commission
testified at a Commission on Ocean Policy public
session and worked with the staff on components of
its analysis dealing with marine mammal and endan-
gered species protection and ecosystem management.
The report makes a series of recommendations to (1)
improve governance, (2) use sound science for deci-
sion making, (3) improve ocean-related education,
(4) improve coastal and ocean resource management,
and (5) establish an Ocean Policy Trust to fund im-
proved coastal and ocean management by state and
federal agencies.

For marine mammals and endangered species,
the Commission on Ocean Policy made a series of rec-
ommendations. It called on Congress to update both
the Marine Mammal Protection Act and Endangered
Species Act in ways that account for ecosystem-based
management. The Commission on Ocean Policy rec-
ommended consolidating research and management
of marine mammals within the National Oceanic and
Atmospheric Administration and maintaining the Ma-
rine Mammal Commission in its current independent
oversight role while coordinating with all relevant
federal agencies through the National Ocean Council.
The Commission on Ocean Policy also made several
recommendations regarding modifying the definition
of harassment under the Marine Mammal Protection
Act and streamlining the permitting process. It called
on agencies to expand research to better understand
marine mammals and potential human-caused impact
on their populations including, specifically, the poten-
tial impact of ocean noise.

The Administration issued its U.S. Ocean Action
Plan: The Bush Administration’s Response to the U.S.
Commission on Ocean Policy on 17 December 2004.
Marine Mammal Commission staff participated on
several interagency working groups that formulated
the response, which the White House Council on En-
vironmental Quality coordinated. Also on 17 Decem-
ber President Bush signed Executive Order 13366
establishing a cabinet-level Committee on Ocean
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Policy to coordinate activities of Executive Branch
agencies on ocean-related matters and to coordinate
and consult with states, tribes, local governments, the
private sector, and international organizations. The
Ocean Action Plan lays out a series of action items to
enhance ocean leadership and coordination, advance
understanding of oceans and coasts, and enhance the
use and conservation of ocean and coastal resources.

It calls on government agencies to “continue to work
towards an ecosystem-based approach in making deci-
sions related to water, land, and resource management
in ways that do not erode local and state authorities
and are flexible to address local conditions.” The plan
states that the Administration will propose updated
legislation to reauthorize the Marine Mammal Pro-
tection Act for consideration by the 109th Congress.






Chapter 11

SPECIAL FOCUS:
THE PACIFIC ISLANDS REGION

Each year the Marine Mammal Commission
holds its annual meeting in a different region of the
country. This shift in venue allows more in-depth in-
quiry into issues pertinent to each region. In 2004 the
Commission and its Committee of Scientific Advisors
met in Kailua-Kona, Hawaii, with discussions focus-
ing on issues in the Pacific Islands area. In this report,
the Commission has carried over this special regional
focus to allow more in-depth description of important
regional conservation issues.

The recent designation of the Pacific Islands
Region in the National Marine Fisheries Service
provided an opportunity for this shift in focus. The
Service is developing its strategies for research and
management in this new region, and the Commission
views this transition as a useful opportunity to assist
the Service in the development of those strategies.
This chapter of the annual report focuses on the chal-
lenges faced by the new Pacific Islands Regional Of-
fice and the Pacific Islands Fisheries Science Center.
It begins by describing some of the key issues and
species requiring careful research and management.
It then provides an overview of reserves, refuges, and
sanctuaries in the region, as they provide a broadscale
management foundation for marine mammal and ma-
rine ecosystem conservation. Finally, the chapter de-
scribes several of the key considerations and actions
needed to bring about effective ecosystem-based
management in this region.

Pacific Islands Regional Office and
Fisheries Science Center

On 21 April 2003 the National Marine Fisher-
ies Service established its Pacific Islands Region by
elevating the former Pacific Islands Area Office to

the Pacific Islands Regional Office and the Honolulu
Laboratory of the Southwest Fisheries Science Center
to the Pacific Islands Fisheries Science Center. The
establishment of the new region does not change the
Service’s statutory authorities or responsibilities un-
der the Magnuson-Stevens Fishery Conservation and
Management Act, the Marine Mammal Protection Act,
the Endangered Species Act, or other laws. Rather, it
reflects a growing recognition of the vastness of the
nation’s holdings in the central Pacific Ocean, the re-
sources therein, and the challenge of managing them.

The Exclusive Economic Zone (EEZ) of the Pa-
cific Islands Region is vast (Fig. 1). It includes about
1.7 million square nautical miles (nmi), an area equal
to that of the entire EEZ for the U.S. mainland includ-
ing Alaska. The single largest portion of the Pacific
Islands EEZ surrounds the Hawaiian archipelago,
stretching from the island of Hawaii in the east to Kure
Atoll in the west. In addition, the Pacific Islands EEZ
includes the waters out to 200 nmi around Johnston
Atoll, Kingman Reef and Palmyra Atoll, Baker and
Howland Islands, Jarvis Island, American Samoa, the
Northern Mariana Islands, and the island of Guam.

Within this region, commercial, recreational,
and artisanal fishermen use a range of fishing meth-
ods including longline, trolling, pot, gillnet, hook and
line, and various artisanal methods (e.g., throw nets).
The largest domestic fisheries include the Hawaiian
bottomfish fishery, Hawaiian tuna longline fishery,
Hawaiian swordfish longline fishery, and Samoan
longline fishery. In addition, extensive international
fisheries, primarily using longlines to catch tuna and
swordfish, occur in the waters outside the EEZ with
potential effects on resources that overlap the EEZ
boundary or move back and forth across it.

Research on and management of the marine re-
sources within this area are an enormous challenge.



Marine Mammal Commission—Annual Report for 2004

—S— - S
o 2

Q“ A Y

F 5
BV
N Q
3

f
|

Midwhy

Isiand’

Wake ‘
Island

r
Northern Mariana
slands =
Hawaiian
| Islands

Guam

.lohq}slo;! lsland
|

Palmyra Atoll
| Kingman Reef

Howlandand
Baker Islands Jarvis lsland
o
American Samoa
|

-

rine sanctuary. The State of Hawaii owns
Kure Atoll and has management author-
ity for most waters of the Hawaiian ar-
chipelago from the shoreline seaward to
a distance of three miles. Other agencies,
such as the Navy and Coast Guard, have
important responsibilities throughout the
Pacific Islands Region and also contribute
to the overall effort to conserve and man-
age the nation’s resources in that region.
In addition, territorial governments such
as those of Guam and American Samoa
play an important role in regional conser-
vation and management efforts. Clearly,
much important conservation and man-
agement work is being done. Nonethe-
less, as indicated in the following sec-
tions, a great deal more cooperation and

Equatof

Figure 1.

the Pacific Islands Region. Figure courtesy of the Western

Pacific Fishery Management Council.

Until recently, Hawaiian monk seals (Monachus
shauinslandi) and humpback whales (Megaptera no-
vaeangliae) have been the major focus of research
and management on marine mammals in the central
Pacific Ocean. Both species are listed as endangered
and are in need of additional research and protection
to ensure their conservation. At the same time, the
establishment of a new regional office and science
center, with the associated increases in staffing and
funding, provides an opportunity to reassess this chal-
lenge; develop new research and management strate-
gies; revitalize, redirect, and extend existing research
and management programs; and implement new pro-
grams.

To fulfill its statutory requirements, the National
Marine Fisheries Service must work with other agen-
cies and organizations with related responsibilities.
The U.S. Fish and Wildlife Service plays a crucial
role in protecting much of the terrestrial habitat upon
which Hawaiian monk seals depend and nearshore
habitat vital to certain marine mammal species (e.g.,
spinner dolphins [Stenella longirostris]). The Na-
tional Ocean Service manages the Hawaiian Islands
Humpback Whale National Marine Sanctuary and
the Northwestern Hawaiian Islands Coral Reef Eco-
system Reserve and will continue to manage them if
and when the reserve is converted to a national ma-

Light gray areas represent the Exclusive Economic Zones of

coordination among agencies is needed to
ensure conservation of marine mammals
and marine ecosystems in the Pacific Is-
lands Region.

Cetacean Research and Management
in the Pacific Islands Region

A new strategy is needed for cetacean research
and management in the Pacific Islands Region. Previ-
ous efforts have fallen well short of meeting the Ma-
rine Mammal Protection Act requirements for infor-
mation needed to manage and conserve these stocks.
Developing a new strategy will be a great challenge
in view of the vastness of the EEZ in the region, the
large number of cetacean stocks that occur there, their
potential vulnerability to fishery interactions, and the
limited resources available for implementation of the
strategy. For any strategy to be effective, it will have
to include suitable and sufficient resources for both
research and management purposes, including staff-
ing, funding, infrastructure, and monitoring capabili-
ties (e.g., observer programs, stranding programs).
Because of the great distances between sections of
the EEZ, transportation systems based solely on large
vessels are likely to be expensive and inefficient, as
many of their at-sea days would be spent steaming
from one location to another. It is therefore likely
that the new strategy will require development of lo-
cal resources or resource centers throughout the re-
gion, partnerships with other U.S. agencies that work
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within this region (e.g., the Navy and Coast Guard),
and, on matters of international concern, cooperation
with international research and management organi-
zations. At least in the foreseeable future, partnering
of the Pacific Islands Fisheries Science Center and the
Southwest Fisheries Science Center will be particu-
larly important because of the greater expertise at the
Southwest Center on matters pertaining to cetacean
surveys. Successful development and implementation
of such a strategy will require a sustained increase
in resources and support from National Marine Fish-
eries Service headquarters. The establishment of the
Pacific Islands Regional Office and Fisheries Science
Center provides an opportunity to make the changes
needed to ensure that the resources within this EEZ
are properly conserved and managed. The following
are some of the key issues and topics to be addressed
in research and management on cetaceans in the Pa-
cific Islands Region.

Stock Assessment

As required under section 117 of the Marine
Mammal Protection Act, stock assessment provides
the foundation for management, particularly with re-
gard to the vulnerability of these stocks to direct fish-
ery interactions but also related to other human activi-
ties. Stock assessment reports for the Pacific list 27
stocks of 24 cetacean species in this region, including
two that are currently considered provisional (Table
1). With the exception of humpback whales and spin-
ner dolphins, relatively little research and manage-
ment have been directed toward these stocks.

The principal elements of stock assessment are
identification of stocks (or stock structure), determi-
nation of abundance and trends, assessment of seri-
ous injury and mortality due to fishery interactions,
and determination of stock status and requirements
for management. Scientists are just beginning to in-
vestigate stock structure in this region, and undoubt-
edly a number of new stocks will be identified as that
work proceeds. For example, recent evidence sug-
gests that bottlenose dolphins (7ursiops truncatus) in
the main Hawaiian Islands constitute several groups
with limited home ranges and similarly limited ge-
netic exchange between or among them. Additional
research on stock structure is needed to ensure that
stock assessment efforts are aimed at the appropriate
units of conservation.

Once stocks have been identified, the most ba-
sic information required under section 117 includes

abundance, trends, and levels of serious injury and
mortality due to human activities, particularly fish-
eries. This information is needed to estimate each
stock’s potential biological removal (PBR) level and
identify strategic stocks needing additional protec-
tion. Although abundance estimates are available for
most of the stocks in the Pacific region, the estimates
are imprecise (i.e., contain considerable amounts of
error about the estimated level, as indicated by large
[>0.3] coefficients of variation) and likely biased in
that they are rarely based on a stock’s entire distribu-
tion, which, more often than not, is unknown. In es-
sence, abundance estimates for the majority of these
stocks should be considered rough, at best. In the ab-
sence of periodic, reliable estimates of abundance for
the majority of stocks in this region, trends in abun-
dance are reported as “not available” for all but two
of them. The existing data for humpback whales in
the central Pacific are sufficient to suggest that their
abundance has increased since the 1980s but are not
sufficient to determine the rate of increase. With re-
gard to the remaining cetacean stocks in this region, it
is not possible to determine with confidence whether
they are increasing, stable, or declining.

In this regard, two recent research programs are
exceptional. In 2002 the Southwest Fisheries Science
Center conducted the Hawaiian Islands cetacean and
ecosystem assessment survey (known as HICEAS)
throughout the U.S. EEZ around the Hawaiian archi-
pelago. This was the first survey of its kind in this
region and marks an important progression in the as-
sessment of cetaceans in the Pacific Islands (Table 2).
The second assessment is aimed at humpback whales
in the North Pacific and referred to as SPLASH (struc-
ture of populations, levels of abundance, and status of
humpbacks). The SPLASH assessment, described in
more detail following, is an international effort that
began field studies in 2004 and is expected to con-
tinue those studies in 2005.

The third type of information essential for com-
prehensive stock assessment is the level of serious
injury and mortality from human-related activities.
Here, too, this information is largely unavailable for
the majority of stocks and fisheries throughout the
Pacific Islands Region. The primary means of assess-
ing serious injury and mortality levels from fisheries
is through observer programs. Since the mid- to late
1990s observer coverage for the longline fisheries has
been increased from about 4 percent annually to about
10 percent in 2000. The current target level of cover-
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Table 1. Pacific Region stock assessment report data’

Bycatch/
Estimated Population Mortality
Species Stock Status Abundance CV Trend (CV)
Hawaiian monk seal Hawaii Endangered 1,304 — -1.1 %/Yr N/A
Rough-toothed Hawaii Not strategic 19,904 0.52 N/A N/A
dolphin
Risso’s dolphin Hawaii Not strategic 2,351 0.65 N/A 0.0
Bottlenose dolphin Hawaii Not strategic 3,263 0.60 N/A 0.2
Spotted dolphin Hawaii Not strategic 10,260 0.41 N/A 0.0 (in Hawaii),
0.8 (in Palmyra)
Spinner dolphin Hawaii Not strategic 2,805 0.66 N/A 0.0
Striped dolphin Hawaii Not strategic 10,385 0.48 N/A N/A
Fraser’s dolphin Hawaii Not strategic 16,836 1.11 N/A N/A
Melon-headed Hawaii Not strategic 2,947 1.11 N/A N/A
whale
Pygmy killer whale Hawaii Not strategic 817 1.12 N/A N/A
False killer whale Hawaii Strategic 268 1.08 N/A 4.4
False killer whale Palmyra Strategic? N/A N/A N/A 2.4
(provisional)
Killer whale Hawaii Not strategic 430 0.72 N/A N/A
Short-finned pilot Hawaii Not strategic 8,846 0.49 N/A 0.0
whale
Short-finned pilot Palmyra Not strategic N/A N/A N/A 0.8
whale (provisional)
Blainville’s beaked Hawaii Not strategic 2,138 0.77 N/A 0.8
whale
Cuvier’s beaked Hawaii Not strategic 12,728 0.83 N/A N/A
whale
Longman’s beaked Hawaii Not strategic 766 1.05 N/A N/A
whale
Pygmy sperm whale Hawaii Not strategic 7,251 0.77 N/A N/A
Dwarf sperm whale Hawaii Not strategic 19,172 0.66 N/A N/A
Sperm whale Hawaii Endangered 7,082 0.30 N/A 0.0
Humpback whale Eastern Endangered 1,034 0.11  Fluctuating 0.8
North Pacific
Blue whale Eastern Endangered 1,744 0.28 N/A N/A
North Pacific
Blue whale Western Endangered N/A N/A N/A N/A
North Pacific
Fin whale Hawaii Endangered 174 0.72 N/A N/A
Bryde’s whale Hawaii Not strategic 493 0.34 N/A N/A
Sei whale Hawaii Endangered 77 1.06 N/A N/A
Minke whale Hawaii Not strategic N/A N/A N/A N/A

! Data provided by the National Marine Fisheries Service.

age is 20 percent for the longline fisheries, which has
been achieved in some cases and is currently being
increased to that level in other fisheries. However, ob-

server coverage is nonexistent for other nations fish-
ing in international waters of the region. Stocks that
overlap the U.S. EEZ boundary or move back and
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Table 2. Preliminary results from the 2002 HICEAS survey!

protection) are likely

Density of to go undetected, and,
Number of Individuals over time, some stocks
Species Sightings Abundance per 1,000 km> CV are more likely to be-
. come depleted.
Offshore spotted dolphin 8 10,260 4.18 0.41
Striped dolphin 11 10,385 4.23 0.48 False Killer
Spinner dolphin 4 2,804 1.14 0.66 Whales and
Rough-toothed dolphin 14 19,904 8.11 0.52  Longline Fisheries
Bottlenose dolphin 9 3,263 1.33 0.60 False  killer
Risso’s dolohi 5351 0.96 0.6 whales  (Pseudorca
1550°s cofphin > 33 : 65 crassidens) (Fig. 2)
Fraser’s dolphin 1 16,836 6.86 1.11 provide an example
Melon-headed whale 1 2,947 1.20 1.10 of the need for better
Pygmy killer whale 1 817 0.33 .12 stock assessment in-
False killer whale 1 268 0.1 103  formation. False killer
. whales are found in
Short-finned pilot whale 14 8,846 3.61 0.49 tropical and temper-
Sperm whale 18 7,082 2.89 0.30 including the Pacific
Pygmy sperm whale 2 7,251 2.96 0.77 Islands Region. The
Dwarf sperm whale 3 19,172 7.82 0.66  Stock structure of
dentified beaked whal | 13 0.13 1,05 this species is poorly
Unidentified beaked whale . . known, although re-
Blainville’s beaked whale 1 2,138 0.87 0.77 cent genetic evidence
Cuvier’s beaked whale 2 12,728 5.19 0.83 suggests that animals
Longman’s beaked whale 1 766 0.31 1.05  around Hawaii may
Bryde’s whale 8 493 0.20 034  be distinct from other
. groups. Currently,
S?‘l whale 1 77 0.03 1.06 the National Marine
Fin whale 2 174 0.07 0.72 Fisheries Service rec-
Delphinids pooled 71 79,112 32.25 0.00 ognizes three stocks
Beaked whales pooled 5 15,962 6.51 0.00 in the central Pacific:

! Data provided by the National Marine Fisheries Service.

(1) a Hawaiian stock

forth across it are subject to levels of take that are un-
known but that may be significant and increasing due
to increased fishing effort outside the U.S. EEZ.

The lack of information on stock structure,
abundance and trends, and serious injury and mortal-
ity levels for these stocks effectively precludes prop-
er application of the PBR framework established in
sections 117 and 118 of the Marine Mammal Protec-
tion Act for limiting the incidental taking of marine
mammals in commercial fisheries. In the absence of
reasonably accurate and precise information, the tol-
erance of the various stocks in this region for fish-
eries-related mortality cannot be estimated reliably,
some strategic stocks (i.e., those needing additional

occurring within U.S.
waters  surrounding
the Hawaiian archipelago, (2) a Palmyra stock occur-
ring within U.S. waters surrounding Palmyra Atoll,
and (3) an undefined stock throughout international
waters and the rest of the Pacific Islands Region.
False killer whales are taken incidentally by
Hawaiian longline fisheries and similar international
fisheries. Generally, the take appears to result during
false killer whale depredation on the fisheries’ catch.
In recent years the number of animals taken from the
Hawaiian stock has exceeded the calculated PBR
level. In 2004 the estimated abundance of the Ha-
waiian stock was 268 whales, PBR for the stock was
1.0 whale, and the estimated fisheries take was 4.4
whales. As a result, the Service elevated the Hawai-
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Figure 2. False killer whale. Photo courtesy of Eric
Forney, National Marine Fisheries Service’s

Hawaii Longline Fishery Observer Program.

ian longline fisheries to category I under the Marine
Mammal Protection Act. The Commission supported
the Service’s decision to reclassify these fisheries.

At the Marine Mammal Commission’s 2004 an-
nual meeting, Service staff indicated that they did not
intend to convene a take reduction team and develop
and implement a take reduction plan for the Hawaiian
stock of false killer whales, as required by section 118
of the Act. Instead, they indicated that the Service’s
Northeast Region was planning to convene a take re-
duction team to reduce cetacean mortality in Atlantic
longline fisheries and anticipated that the resulting
mitigation measures could be applied in both loca-
tions. The Commission noted that well-executed take
reduction teams provide a regional forum for local
fishermen, agency staff, and environmental groups
to work together to reach solutions, and it questioned
whether methods and gear used in the two locations
were sufficiently similar to permit common mitiga-
tion measures. At the end of 2004 the Commission
was preparing a letter to the Service recommending
that a Pacific Islands take reduction team be formed
to address bycatch of false killer whales from the Ha-
waiian stock.

With regard to the Palmyra and international
stocks, the Hawaiian longline fisheries were estimat-
ed to take 2.4 whales from the Palmyra region and 4.8
whales from international waters. Takes around Pal-
myra (3.5 takes/1,000 sets) were much more common
than in the Hawaiian archipelago (0.1 takes/1,000
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sets), suggesting that the Palmyra stock is more likely
to be experiencing unsustainable mortality from U.S.
fisheries, all other things being equal. The number
of false killer whales taken by international fisheries
cannot be estimated for any of the three stocks. Such
takes may have significant impact on the international
stock as well as the Hawaiian and Palmyra stocks if
they move in and out of the U.S. EEZ. The lack of
abundance estimates for these stocks and the uncer-
tainty regarding total takes in the fisheries preclude
a definitive determination of their status. Existing
information is sufficient to suggest that these stocks
are vulnerable to fisheries take and that take reduction
efforts are needed in the Pacific Islands Region. How-
ever, the information is not sufficient to fully evaluate
the stock status and guide take reduction efforts in ac-
cordance with the Marine Mammal Protection Act.

Interactions with Spinner Dolphins in Hawaii

Under the Marine Mammal Protection Act, all
activities involving the “taking” of marine mammals
are prohibited unless specifically authorized or per-
mitted under the Act’s provisions. Taking is defined
to include harassing, hunting, capturing, or killing
any marine mammal, or attempting to do so. The
term “harassment” also is defined statutorily and in-
cludes any act of pursuit, torment, or annoyance that
has (1) the potential to injure a marine mammal or
marine mammal stock in the wild, or (2) the poten-
tial to disturb a marine mammal or marine mammal
stock in the wild by causing disruption of behavior-
al patterns, including, but not limited to, migration,
breathing, nursing, breeding, feeding, or sheltering.
As discussed in Chapter X, permits may be issued to
authorize taking for purposes of scientific research,
species enhancement, public display, and commer-
cial and educational photography. In addition, small-
take authorizations can be issued to authorize unin-
tentional taking incidental to a variety of activities.
However, the Marine Mammal Protection Act does
not provide a specific exception that allows taking for
recreational viewing or other such interactions with
wild marine mammals.

As discussed in previous Commission annual re-
ports, public interactions with marine mammals in the
wild (e.g., close approaches to observe, photograph,
pose with, touch, swim with, or otherwise interact
with the animals) have increased over the past several
years. Growing evidence indicates that such activities
may be adversely affecting the animals’ welfare. Ani-



Chapter II—Special Focus: The Pacific Islands Region

mals may be driven from preferred habitat; be injured
by people trying to touch, prod, or feed them; or have
their behavior changed in ways that encourage them
to interact with humans and become pests or to be
exposed to risks that they otherwise might not face.
Because human interactions with marine mammals
have the potential to disturb or injure wild marine
mammals, they arguably constitute harassment under
the Marine Mammal Protection Act.

The National Marine Fisheries Service promul-
gated regulations in 1991 to specify that feeding ma-
rine mammals in the wild constitutes a taking and,
thus, is prohibited. However, determining when other
types of interactions constitute a taking is not always
so clear. Efforts to date by the Service to resolve this
issue include the issuance of useful, but unenforce-
able, guidelines for responsible wildlife viewing;
publication of a proposed rule in 1992 that would
have established specific approach distances but that
was subsequently withdrawn in the face of adverse
public comments; and publication in 2002 of an ad-
vance notice of proposed rulemaking soliciting input
as to what interactions between the public and wild
marine mammals constitute takings under the Marine
Mammal Protection Act and should be regulated. The
advance notice of proposed rulemaking included a
discussion of the Service’s current policy that activi-
ties involving closely approaching or directly inter-
acting with wild marine mammals have the potential
to disrupt the animals’ behavioral patterns and, as
such, constitute harassment under the Act.

The Commission considered the issue of marine
mammal/human interactions at its 2002 annual meet-
ing, focusing on problems in California and Hawaii.
That review prompted the Commission to write to
the Administrator of the National Oceanic and Atmo-
spheric Administration (NOAA) in May 2003 stress-
ing the need to address the issue and recommend-
ing that greater enforcement effort be directed at the
problem by the agency, particularly in Hawaii and
in the agency’s Southeast Region. The Commission
further recommended that, if the agency was reluc-
tant to pursue such cases in the absence of a clear-
cut standard as to when harassment has occurred, the
National Marine Fisheries Service take prompt action
to promulgate regulations that set forth objectives for
making such determinations.

The Administrator of NOAA responded by let-
ter of 6 January 2004, indicating that the agency has
made a significant investment in public education and
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outreach to address interaction problems and, when
appropriate, is prepared to investigate and prosecute
cases of unlawful harassment. The response noted,
however, that “enforcement efforts are based in part
upon available personnel and budget resources, and
upon established priorities,” suggesting that, because
of perceived difficulties in successfully bringing ha-
rassment cases under the Marine Mammal Protec-
tion Act, such cases were not high priorities for the
agency. Inasmuch as changes to the statutory defini-
tion of the term harassment were being considered by
Congress as part of the reauthorization of the Act, the
agency was reluctant to expend resources to pursue a
rulemaking to delineate more clearly what activities
constitute harassment under the existing definition.
The Administrator noted in this regard that the re-
definition proposed by the Administration, if enacted,
would bring greater certainty to the issue.

The Marine Mammal Commission again ex-
plored the issue of public interactions with spinner
dolphins at its 2004 annual meeting in Kona, Ha-
waii. The Commission heard from National Marine
Fisheries Service managers, enforcement personnel,
and scientists and from independent researchers, tour
operators, and other stakeholders concerning hu-
man/dolphin interactions in the wild in Hawaii. The
Commission, its Committee of Scientific Advisors
and staff, and invited guests also visited one of the
spinner dolphin resting areas north of Kailua-Kona
frequented by tour operators to see firsthand the types
of interactions that are occurring.

Schools of spinner dolphins move offshore to
feed on squid and other species that move into shal-
lower waters at night. Recent research into spinner
dolphin behavior has identified an intricate, coopera-
tive feeding strategy in which a dolphin school en-
circles a cluster of prey. Pairs of dolphins take turns
entering the aggregation of prey to feed while the oth-
ers work to maintain the aggregation. The dolphins
return to resting areas close to shore each morning.
Consequently, tour operators and others wishing to
view or swim with the dolphins can target these areas
and have high confidence that dolphins will be pres-
ent. Some of these encounters may result in harass-
ment of individual dolphins. Ongoing research in Ha-
waii and elsewhere suggests that fewer dolphins may
be using traditional resting areas or dolphins may be
using them less often.

During discussion of this issue at the meeting,
several people who had been on the Commission’s
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field trip expressed the view that at least some of the
activities they had seen constituted intentional pur-
suit and harassment of dolphins. National Marine
Fisheries Service representatives present on the trip
noted, however, that the issue was not clear-cut and
that opinions differ as to what activities constitute ha-
rassment. They did not believe that what observers
had seen, although arguably harassment, would make
a compelling enforcement case. Most participants in
the discussion agreed that some of the difficulty in ad-
dressing potentially harmful interactions stems from
statutory vagueness. Service representatives also re-
iterated a belief that proceeding with a rulemaking
to clarify what types of encounters are and are not
permissible would be an inefficient use of agency re-
sources in light of pending proposals to amend the
definition of harassment under the Marine Mammal
Protection Act. They also suggested that, contrary to
past agency statements on the topic, the Service did
not have a national harassment policy for approach-
ing or swimming with wild dolphins. That policy, if it
still exists, is not binding on the public but provides
guidance as to what activities the Service believes
have the potential to disturb marine mammals.

The head of the National Marine Fisheries Ser-
vice’s Office of Law Enforcement noted that the Ser-
vice has entered into a cooperative agreement with
State of Hawaii officials to make additional resources
available for enforcement activities under the Marine
Mammal Protection Act, the Endangered Species Act,
and other federal statutes in Hawaii. State officials
reported, however, that federal funding for state ac-
tivities under the cooperative agreement had not been
provided. In fact, the Service’s spokesman suggested
that the agency was precluded from providing such
funding under the provisions of the Marine Mammal
Protection Act.

In addition to their consideration of stepped-up
enforcement, participants at the Commission’s meet-
ing considered alternative approaches for addressing
the problems presented by human/dolphin interac-
tions in the ocean. Rather than relying on rigorous
enforcement of the Act’s taking prohibition to stem
potentially harmful interactions, many people pre-
ferred a cooperative approach that would involve all
stakeholders in an exploration of creative solutions.
Several participants suggested that the Service con-
vene a meeting of federal, state, and local govern-
ment agencies, researchers, tour operators, and other
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interested parties to identify when, where, and how
interactions might be conducted without adversely af-
fecting the dolphins. Among other things, such a pro-
cess could consider the desirability of (1) establishing
protected areas where dolphins can rest undisturbed
by humans and/or where there would be temporal or
spatial access restrictions, (2) limiting the number
of vessels allowed in areas frequented by dolphins,
and (3) restricting access to dolphin resting areas to
tour operators that adopt and comply with specified
wildlife viewing practices. Such a workshop should
not limit itself to a specific statutory framework but
should look beyond the limitations of existing laws to
fashion a system that looks at the full scope of feder-
al, state, and voluntary measures available to protect
dolphins.

At the end of 2004 the Commission was work-
ing on a comprehensive set of letters to various state
and federal agencies following up on the issues dis-
cussed at the annual meeting. The Commission ex-
pected to include several recommendations concern-
ing actions to be taken to enhance the conservation of
spinner dolphins in Hawaiian waters. The Commis-
sion anticipates that the following observations and
recommendations will be included in those letters:

. Some of the ongoing activities involving spin-
ner dolphins and boaters and swimmers in Hawaii un-
ambiguously satisfy the Marine Mammal Protection
Act’s definition of harassment (i.e., they constitute
an act of pursuit, torment, or annoyance that has the
potential to disturb, or that actually disturbs, spinner
dolphins). Accordingly, the National Oceanic and At-
mospheric Administration and the National Marine
Fisheries Service need to give greater enforcement at-
tention to such interactions in Hawaii, and more cases
should be brought, at least for the obvious instances
of harassment.

. Although proceeding with a comprehensive
rulemaking to clarify what constitutes harassment
under the Marine Mammal Protection Act may not
be warranted, given the amendments to the Act cur-
rently under consideration, the National Oceanic and
Atmospheric Administration and the National Marine
Fisheries Service should consider alternative interim
actions to resolve the ambiguities in the existing defi-
nition of harassment. For example, the Service should
consider issuing a policy statement tailored to address
the situation involving spinner dolphins in Hawaii
that provides explicit guidance and public notice of
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what the agency considers pursuit or annoyance of
marine mammals and what activities have the poten-
tial to disturb marine mammals.

. The basis for the view that funding state en-
forcement activities is precluded under the Marine
Mammal Protection Act is not readily apparent in the
statute. The Service should consider all provisions of
the Act, some of which seem to authorize such fund-
ing, and/or provide additional explanation for its po-
sition.

. As recommended by participants at the annual
meeting, the Service should convene a workshop to
include government agencies and other interested
parties to develop a comprehensive approach to solv-
ing the problems associated with human/dolphin in-
teractions in Hawaii. Among other things, workshop
participants should consider the establishment of pro-
tected areas for dolphins, placing other limits on ves-
sel access to dolphin resting areas, and developing a
certification program for tour operators that adhere to
responsible dolphin-watching guidelines.

. Additional funding should be provided to the
newly created Pacific Islands Regional Office and
the Pacific Islands Fisheries Science Center to enable
them to meet their research and conservation respon-
sibilities for spinner dolphins and other species of
marine mammals in the region.

State Management Authority under the
Marine Mammal Protection Act

In 1990 Hawaii enacted a law to prohibit para-
sailing in the navigable waters surrounding the west-
ern and southern shores of Maui between December
15 and May 15. These waters are within the Hawaiian
Islands Humpback Whale National Marine Sanctu-
ary. In 2003 one company affected by that seasonal
ban, UFO Chuting of Hawaii, filed suit in federal dis-
trict court challenging the validity of that law, claim-
ing that it was inconsistent with section 109(a) of
the Marine Mammal Protection Act, which preempts
states from enforcing any state law relating to the tak-
ing of marine mammals unless management author-
ity for such species has been transferred to the state.
The defendants countered that, although the State’s
regulation was preempted under the Marine Mammal
Protection Act, a parallel provision under the Endan-
gered Species Act authorized states to adopt laws and
regulations with respect to the taking of listed species
that are more restrictive than those applicable under
that Act. The State of Hawaii contended that section
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17 of the Endangered Species Act and various state-
ments in the legislative history of the two statutes
supported the view that the apparent conflict should
be resolved to give priority to the Endangered Species
Act provision.

The court issued its ruling on 9 July 2004, find-
ing in favor of the parasail operators. The court be-
lieved that section 109(a) of the Marine Mammal Pro-
tection Act preempted Hawaii’s regulation and that
neither the conflicting provision of the Endangered
Species Act nor anything in the legislative history
supported an alternative finding. The court further
determined that the State’s ban also was preempted
by a freestanding provision enacted as part of the Ma-
rine Mammal Protection Act Amendments of 1994,
which specifies that it is lawful to approach, by means
other than aircraft, to within 100 yards of a humpback
whale in waters surrounding the State of Hawaii.

The State of Hawaii appealed the ruling to the
Ninth Circuit Court of Appeals. While that appeal
was pending, Congress passed Public Law 108-447,
providing federal agency appropriations for fiscal
year 2005. Section 213 of that act specifies that, not-
withstanding any other federal law related to the con-
servation and management of marine mammals, the
State of Hawaii may enforce laws or regulations with
respect to the operation in state waters of recreational
and commercial vessels for the purpose of conserving
and managing humpback whales, provided that the
state law is no less restrictive than applicable federal
law. (See Chapter VII concerning reauthorization of
the Marine Mammal Protection Act for a more de-
tailed discussion of this provision.) Based on enact-
ment of this provision, the State of Hawaii filed a mo-
tion with the district court seeking reconsideration of
the matter. Final resolution of the case was pending as
of the end of 2004.

Humpback Whales and SPLASH
(Structure of Populations, Levels of
Abundance, and Status of Humpbacks)

The humpback whale is one of the most celebrat-
ed marine species in Hawaii. It is listed as endangered
under the Endangered Species Act and is the flag spe-
cies for the Hawaiian Islands Humpback Whale Na-
tional Marine Sanctuary. Each winter, humpbacks
from a number of feeding areas in the North Pacific
aggregate around the main Hawaiian Islands to calve
and mate. During that period, they are the focus of
considerable attention, particularly by tourists and
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researchers. As noted earlier, existing evidence sug-
gests that the number of humpback whales in Hawai-
1an waters each winter has increased over time, but
the evidence is not sufficient to adequately character-
ize the rate of increase or current abundance.

Over the past several decades, research on hump-
back whales often was contentious due to the potential
for unnecessary duplication of studies, the lack of co-
ordination among researchers, the sometimes blurred
distinction between tourism and bona fide research,
and the challenge of managing research permits. The
potential for contention remains, but considerable
progress has been made in addressing these issues.
Photo-identification studies, for example, have pro-
vided useful estimates of population abundance and
promoted sharing of data and coordination among
researchers. Their results are now providing impor-
tant natural history information on humpback whales.
Such information provides a basis for management of
human activities to ensure protection of the whales.
The SPLASH program, described here, reflects the
considerable progress made in coordinating research
on humpback whales in recent years.

Past management of humpback whales also was
limited by lack of cooperation and trust among the
multiple agencies with shared management respon-
sibilities, including the National Marine Fisheries
Service, the National Marine Sanctuary Program of
the National Ocean Service, and the State of Hawaii.
Some progress appears to have been made to build
cooperation and trust. For its part, in 1992 the Na-
tional Marine Sanctuary Program revised its manage-
ment plan for the Hawaiian Islands Humpback Whale
National Marine Sanctuary. The revision emphasizes
the importance of cooperation on a number of top-
ics. In addition, administrators of the sanctuary have
generally sought to enhance the role of the sanctuary
as a cultural and educational resource. They have of-
fices on multiple islands to provide the public infor-
mation on humpback whales and other marine mam-
mals. More recently they have increased the role of
sanctuary personnel in supporting humpback whale
research, such as SPLASH, and in coordinating and
responding to humpback whale entanglements and
strandings (see later in this discussion).

The SPLASH program exemplifies the kind of
progressive, creative research strategies that are need-
ed for the Pacific Islands Region. The aim of SPLASH
is to better describe the stock structure of endangered
humpback whales in the North Pacific, to understand

14

the abundance and trends of those stocks, and to in-
vestigate the potential effects of human activities on
them. The program is a cooperative effort of research-
ers from the United States, Canada, Mexico, Russia,
and Japan.

The SPLASH program is directed by a steer-
ing committee of 15 scientists including representa-
tives from each of the cooperating countries. Initial
planning for SPLASH included two years of summer
and winter research cruises in different regions of the
North Pacific. In winter 2004 cruises were completed
in waters off Hawaii, Asia (Philippines, Okinawa),
Mexico, and Central America (El Salvador, Guate-
mala, Nicaragua, and Costa Rica) (Fig. 3). In summer
2004 cruises were conducted off the U.S. West Coast
(California, Oregon, Washington), British Columbia,
southeastern Alaska, northern and western Gulf of
Alaska, the eastern/central Aleutian Islands, and the
Kamchatka Peninsula of Russia. Additional cruises
are planned for 2005. Individual identification using
photographs of whale flukes and biopsy sampling
are the principal means of data collection. Research
cruises will also provide an opportunity to photo-doc-
ument evidence of human interactions or effects (e.g.,
entanglement, vessel strikes, and exposure to noise).

The SPLASH program is being funded by the
National Fish and Wildlife Foundation, the South-
west Fisheries Science Center and the National Ma-
rine Mammal Laboratory (National Marine Fisheries
Service), the National Marine Sanctuary Program
(NOAA National Ocean Service), the National Park
Service, the World Wildlife Fund U.S., and the Ma-
rine Mammal Commission. Funding for year two of
the program had not been fully secured by the end of
2004. Participants in the SPLASH program presented
an overview of their program at the Marine Mam-
mal Commission’s 2004 annual meeting in Hawaii.
Based on the progress evident in their presentations,
the Commission was planning to write to NOAA and
other cooperators recommending additional funding
to complete the project.

Marine Mammal Stranding Response

Marine mammal stranding events are common
in the Hawaiian Islands. Such events evoke consid-
erable attention from management agencies and the
public, provide an opportunity to promote animal
welfare, and provide a means for gathering infor-
mation about the species that strand. Over the past
several decades, various attempts have been made to
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Figure 3. SPLASH program winter 2004 cruises. Figure courtesy of the National Marine Fisheries Service.

develop and coordinate a stranding response network
in the main Hawaiian Islands. Those efforts have had
mixed success. Successful response efforts have gen-
erally been due to the dedicated efforts of individual
volunteers rather than an effective, coordinated re-
sponse strategy.

At the Marine Mammal Commission’s 2004 an-
nual meeting, the state of stranding response in Hawaii
was discussed in detail. Indications are that response
efforts are becoming more organized and coordinated
and more effective in promoting animal welfare and
collection of information on stranded animals. These
improvements appear to be due to two important ef-
forts. First, staff of the Hawaiian Islands Humpback
Whale National Marine Sanctuary are now respond-
ing to entangled humpback whales. Such responses
require skilled personnel, equipment, funding, and
cooperation among a number of agencies. In many
respects, responses to entangled whales are similar to
responses to stranded marine mammals, and the ben-
efits derived from these efforts are likely to extend to
other marine mammals.

Second, the Hawaiian Islands Stranding Re-
sponse Group was formed as a nonprofit organiza-
tion of volunteers in 2002, and this group is leading
stranding responses throughout the main Hawaiian
Islands. The group’s priorities include (from most to
least important) protecting human health and safety,
protecting wild populations, enhancing individual
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animal welfare, and collecting and disseminating sci-
entific information derived from stranding events.

At the Commission’s meeting, a leader and
representative of the Hawaiian Islands Stranding
Response Group attributed the success of recent re-
sponse efforts to contributions from a range of fed-
eral, state, local, and private organizations. Federal
cooperators include the National Marine Sanctuary
Program, the Kaneohe Marine Corps Base, the Na-
tional Marine Fisheries Service, and the U.S. Coast
Guard. State contributors include the University of
Hawaii’s Marine Mammal Research Program and
Sea Grant Program, the Hawaii Institute of Marine
Biology, and the Department of Land and Natural Re-
sources (including the Division of Aquatic Resources
and the Division of Conservation and Resource En-
forcement). Local cooperators have included the fire,
police, and public works departments and the Civil
Air Patrol. In addition, various private organizations
such as Dolphin Quest have contributed significantly
to stranding responses.

A stable and adequate funding base for strand-
ing responses has not yet been established, but the
Hawaiian Islands Stranding Response Group has re-
ceived some grants from the Prescott Marine Mam-
mal Health and Stranding Response Program. Indi-
vidual members of the group have provided additional
funds, totaling tens of thousands of dollars. The two
key factors in maintaining the group and its efforts to
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enhance stranding responses in the main Hawaiian Is-
lands appear to be the establishment of consistent, re-
liable funding and continued collaboration of a range
of agencies, organizations, and individuals dedicated
to this purpose. In view of the difficulty of studying
marine mammals around the Hawaiian archipelago,
an effective stranding response effort seems essential
to take advantage of the limited opportunities to col-
lect important data on the different species and stocks
present in the Pacific Islands Region, their natural
history, and their interactions with human activities.
At the end of 2004 the Marine Mammal Commission
was preparing letters to the National Marine Fisheries
Service, the National Marine Sanctuary Program, and
the State of Hawaii to recommend that they facilitate
continued development of a coordinated network for
responding to strandings and entanglement of hump-
back whales and other marine mammals.

Hawaiian Monk Seal
Research and Management

The Hawaiian monk seal is the most endangered
species of seal in U.S. waters and breeds only in the
Hawaiian archipelago. More than 90 percent of all
monk seals are born at six major breeding colonies
located at small, isolated islands and atolls in the re-
mote Northwestern Hawaiian Islands (i.e., French
Frigate Shoals, Laysan Island, Lisianski Island, Pearl
and Hermes Reef, Midway Atoll, and Kure Atoll).
Since the late 1950s when monk seals were first
counted, their abundance has declined by nearly two-
thirds. Causes of the decline are thought to involve
both human and natural factors that have changed
over time and differ by colony. Human disturbance
at haul-out beaches by military personnel and their
dogs was likely a major cause of declines at several
atolls before the late 1970s. Sources of human dis-
turbance were reduced in the 1970s and early 1980s.
Since then, the decline has slowed. The reasons for
the continued decline probably involve a combination
of factors including entanglement in derelict fishing
gear, depletion of prey resources by commercial fish-
ing, natural oceanographic changes, shark predation,
deaths from naturally occurring biotoxins, and deaths
and injuries to pups, juveniles, and adult seals due to
aggressive behavior by some adult male seals.

During its 2004 annual meeting, the Marine
Mammal Commission and its Committee of Scien-
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tific Advisors reviewed information on the status of
the monk seal population and ongoing research and
management activities. The National Marine Fisher-
ies Service has lead responsibility for monk seal re-
covery but is assisted by other agencies and groups
including the Fish and Wildlife Service, the National
Marine Sanctuary Program, the State of Hawaii Divi-
sion of Aquatic Resources, county officials, and vari-
ous nongovernmental entities such as the volunteer
Kauai Monk Seal Watch Program.

Preliminary research findings for 2004 suggest-
ed that, for the first time in five years, there was a
slight increase in aggregate monk seal beach counts
in the Northwestern Hawaiian Islands (Fig 4). This
was accompanied by a slight increase in pup produc-
tion at all major breeding colonies and increases in
survival rates of seals up to two years of age at most
colonies. Nevertheless, even with the increases in ju-
venile survival, survival rates remained low at several
sites, particularly Midway Atoll and Kure Atoll where
less than 40 percent of pups born in 2003 survived to
age one and less than 30 percent of pups born in 2002
survived to age two.

As noted in past annual reports, monk seal num-
bers appear to be increasing in the main Hawaiian
Islands where only two births had been recorded be-
fore 1991. Excluding Niihau, a privately owned is-
land from which information on monk seals is very
limited, the number of births reported in the main
Hawaiian Islands has increased from an average of
3.4 births per year between 1996 and 2000 to 7.8 per
year from 2001 through 2004. In 2004, 10 births were
reported in the main Hawaiian Islands, including five
on Molokai.

Research and Management Activities in the
Northwestern Hawaiian Islands

The National Marine Fisheries Service’s Pacif-
ic Islands Fisheries Science Center carries out most
Hawaiian monk seal research and monitoring in the
Northwestern Hawaiian Islands. Field teams visit
each of six major breeding colonies annually. During
those visits, the teams study population abundance,
reproduction, survival, behavior, and factors affecting
the seals. They also study particular issues of concern,
such as factors that may be causing the sharp decline of
the species’ largest breeding colony, located at French
Frigate Shoals. The latter research includes telemetry
studies to identify at-sea foraging areas and studies
to identify monk seal prey species and prey prefer-
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Figure 4. Hawaiian monk seal (non-pups) status, 1958-2004. Data courtesy of the National Marine Fisheries Service.

ences. In addition, staff conduct a number of manage-
ment-related activities, including disentangling seals
caught in derelict fishing gear, removing entangling
debris from beaches, identifying and either killing or
harassing predatory sharks patrolling major pupping
beaches, and identifying and translocating adult male
monk seals known to attack pups, juveniles, and adult
females. The Center received $2.25 million for fis-
cal year 2004 for research and mitigation activities
in both the Northwestern and main Hawaiian Islands,
most of which was used to support work in the North-
western Hawaiian Islands.

In 2004, 15 seals were observed entangled, 11
were disentangled, three escaped the debris unaided,
and one was still entangled when last seen. These
numbers are comparable with entanglement levels in
recent years but are substantially lower than in 1999
when a record 25 seals were seen entangled. Efforts
initiated in 2000 to catch and kill sharks at Trig Is-
land in French Frigate Shoals also were continued.
Shark predation on monk seals had increased sharply
in the mid-1990s, a problem thought to be caused by a
few individual Galapagos sharks that apparently had
learned to catch pups swimming near pupping beach-
es (Fig. 5). Since 2000, 10 sharks have been caught,
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principally at Trig Island, but none in 2004. Since
this effort began, the number of known or suspected
pup deaths due to sharks at French Frigate Shoals de-
creased from an average of 24 per year between 1996
and 1999 to an average of 10.4 per year since 2000,
including 10 in 2004. In recent years, however, shark
predation reports have increased at other islands in
the atoll, and in 2004 shark predation also occurred
at Midway Atoll, Pearl and Hermes Reef, and Kure
Atoll, where such deaths previously were considered
rare. In 2004 the number of injuries and deaths due to
aggressive adult male monk seals was low at all sites,
and no action was considered necessary or was taken
to relocate any adult males.

Based on presentations at its 2004 annual meet-
ing, the Commission concluded that the Center’s
studies to assess monk seal colonies in the North-
western Hawaiian Islands were well organized and
are providing important information necessary to
identify needed recovery actions. At the end of 2004
the Commission was in the process of writing to the
director of the Pacific Islands Fisheries Science Cen-
ter to recommend that existing levels of funding and
support for monk seal work in the Northwestern Ha-
waiian Islands be maintained. It was also considering
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Figure 5. Galapagos sharks and Hawaiian monk seals at Trig Island. Photo courtesy of the National Marine Fisheries

Service.

recommendations on the need to increase efforts to  interactions with people. In cooperation with the Ser-
assess the abundance, behavior, and movements of  vice and state and local officials, participants in the
Galapagos sharks in the Northwestern Hawaiian Is-  program respond to incidents of hauled-out monk
lands and was examining a growing problem related  seals by posting temporary perimeters around animals
to the loss of suitable haul-out and pupping habitat  and distributing information on the need to avoid dis-
due to beach erosion. As discussed in the following  turbing them. Given the limited staff of both the Ser-
section, the Commission provided related recommen-  vice and the State of Hawaii, such efforts provide an
dations to these and other agencies on the need for  important first line of protection for seals that haul out
improved protection and cooperative management of  in publicly accessible areas.

natural resources within the Northwestern Hawaiian As noted in previous annual reports, the Com-
Islands marine ecosystem. mission, in cooperation with the Service and the

Hawaii Division of Aquatic Resources, convened a
Research and Management Activities in the workshop on Kauai in October 2002 to assess man-
Main Hawaiian Islands agement needs for monk seals in the main Hawai-

The main Hawaiian I[slands are the only habitat  ian Islands and to help organize related research and
largely unoccupied by monk seals within their cur-  management efforts. Based on results of the work-
rent range. Recent increases in monk seal sightings  shop, the Commission wrote to the National Marine
and births in this area, which have been most apparent  Fisheries Service and the Hawaii Department of Land
on the island of Kauai, therefore represent an encour-  and Natural Resources early in 2003 recommending
aging prospect for the species’ recovery. However,  follow-up actions. Among other things, the Commis-
monk seals need to haul out on beaches to rest, pup,  sion encouraged the State to (1) increase and formal-
and molt and to forage in nearshore waters. These be-  ize its involvement in monk seal response efforts by
haviors have increased the frequency of interactions  developing a cooperative agreement with the Service
with recreational beachgoers, swimmers, and divers  under section 6 of the Endangered Species Act, (2) in
and with both recreational and commercial fishermen.  cooperation with the Service, hire a full-time monk
They also have increased the risk of interactions with  seal response coordinator for Kauai to work with lo-
dogs and feral animals that could introduce diseases  cal volunteers, and (3) serve as co-chair with the Ser-
normally not occurring in the Northwestern Hawaiian ~ vice on a new task force to oversee monk seal man-

Islands. agement activities in the main Hawaiian Islands.

The increasing occurrence of seals in the main In its letter to the Service, the Commission rec-
Hawaiian Islands has fostered both interest and con-  ommended that the Service encourage the State to
cern among residents and local businesses, particu-  develop a cooperative agreement and grant applica-

larly on Kauai. In response, residents there formed  tion under section 6 of the Endangered Species Act to
a volunteer response network, the Kauai Monk Seal  help manage monk seals and other protected species.
Watch Program, to help protect seals and minimize It also recommended that funding for the Service’s
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Regional Office be increased to (1) support at least
one additional staff member to coordinate and over-
see monk seal management work in the main Hawai-
ian Islands, (2) provide operational funds for travel,
meetings, equipment, and other costs associated with
management needs, (3) help the State hire a Kauai
monk seal response coordinator, and (4) enable the
Pacific Islands Fisheries Science Center to expand its
monk seal research and monitoring work in the main
Hawaiian Islands.

To follow up on workshop recommendations
in 2003, the Commission also hired an interim monk
seal response coordinator for Kauai for the summer
0f 2003 and transferred funds to the National Marine
Fisheries Service to help develop monk seal response
and monitoring networks on islands other than Kau-
ai.

During its October 2004 meeting, the Commis-
sion was advised that the Hawaii Division of Aquatic
Resources was taking steps to increase its monk seal
protection activities and had begun developing a co-
operative agreement with the Service pursuant to sec-
tion 6 of the Endangered Species Act. With funding
provided by the Service, early in 2004 the Division
had hired a temporary monk seal response coordina-
tor for Kauai and expects to hire a permanent coor-
dinator early in 2005. Both the Service and the State
had continued to work with volunteers and local of-
ficials to manage interactions between seals and the
public. The Service had hired two additional staff
members in its new Pacific Islands Regional Office
to work on monk seal and other protected species is-
sues. The Service also planned to hire additional staff
for this purpose in 2005. With regard to funds that the
Commission had provided the Service to help expand
voluntary response efforts, the Commission was told
that, due to accounting problems within the Service,
those funds had not yet been used, but that they would
be applied to the intended purpose as soon as pos-
sible.

At the Commission’s meeting, representatives
of the Service described three recent monk seal cases
that required intensive management efforts. In one
case, a seal on Kauai that had swallowed a fishing
hook was captured so that the hook could be surgical-
ly removed from its throat. The surgery was success-
ful, and the seal was subsequently released back into
the wild on Kauai. In the second case, a young male
seal was behaving aggressively toward swimmers
on the island of Hawaii. Twice the animal was cap-
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tured and moved to different locations farther away
from people. The seal moved back to areas used by
swimmers and exhibited the same behavior. It there-
fore was relocated to Johnston Atoll, about 800 miles
southwest of the main Hawaiian Islands. In the third
case, a seal that had been repeatedly fed by people
in Port Allen and Nawiliwili Harbor on Kauai was
found dead. A necropsy suggested that the animal had
died of toxoplasmosis, a disease commonly transmit-
ted through cat feces. Regular feeding of the animal
may have caused it to stay in the harbor where risk of
exposure to the disease may have been high.

Based on information gained at its annual meet-
ing on monk seal protection work in the main Ha-
waiian Islands, the Commission began developing a
series of letters to involved agencies that it expected
to send early in 2005. The Commission found the
State’s efforts to develop a cooperative agreement
with the Service and to hire a monk seal response co-
ordinator for Kauai both encouraging and gratifying.
At the end of 2004 the Commission was preparing a
letter to the State of Hawaii commending its efforts
to develop a cooperative agreement with the Service
and urging the State to seek a grant from the Service
to help expand its monk seal management work and
fund the permanent response coordinator position for
Kauai.

At the end of 2004 the Commission also was
considering letters to various offices within the Na-
tional Marine Fisheries Service recommending that
they pursue the following:

. work with the State of Hawaii to complete a
cooperative agreement for managing monk seals and
other protected species under section 6 of the Endan-
gered Species Act as soon as possible

. continue to fund State efforts to support the
Kauai monk seal response coordinator pending the
development of a grant under section 6

. develop a tiered system for guiding and autho-
rizing different levels of response (e.g., posting seal
protection zones, herding seals away from danger,
and capturing seals in distress) by volunteers and oth-
er agency partners, as suggested at the October 2002
workshop

. provide additional funding and support to ex-
pand efforts to study and monitor monk seals in the
main Hawaiian Islands and determine movement pat-
terns and prey preferences.

In light of the increasing number of monk seals
in the main Hawaiian Islands and the efforts required
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to assure their protection, the Commission also was
considering a recommendation to the National Ocean
Service that it expand the scope of the Hawaiian Is-
lands Humpback Whale National Marine Sanctuary
to include protection of monk seals and other promi-
nent marine species in the main Hawaiian Islands.

Hawaiian Monk Seal Recovery Plan

In 2001 the National Marine Fisheries Service
initiated steps to update the Hawaiian Monk Seal Re-
covery Plan that had been in place since 1983. To do
s0, it reconstituted the Hawaiian Monk Seal Recovery
Team and charged it with developing a revised draft
plan. The team met several times in 2002 and 2003,
and in 2004 it made substantial progress to complete
a draft revision. Immediately following the Marine
Mammal Commission’s annual meeting in October,
the team met to review a final draft document, which
it expected to provide to the Service early in 2005.
The revised draft provides guidance on a number of
issues not addressed in the previous plan, including
the management of monk seals in the main Hawaiian
Islands. It identifies new research and management
priorities based on information obtained and progress
made since the plan was initially prepared. At the
Commission’s annual meeting, the Service stated that
it expected to circulate the draft plan for public and
agency review in spring 2005.

Sanctuaries, Reserves, and Refuges

The Pacific Islands Region includes a range of
marine ecosystems that are vulnerable to the adverse
effects of human activities, require additional protec-
tion to ensure their conservation, and provide impor-
tant opportunities to study and understand tropical
and subtropical marine ecology and ecosystems. To
date, most of the protective measures in the region
have been focused on the Hawaiian archipelago, as
evidenced by the number of sanctuaries, reserves, and
refuges there. The archipelago is generally divided
into two regions: the main Hawaiian Islands, which
have been inhabited by humans for about 2,000 years,
and the remote, largely uninhabited Northwestern
Hawaiian Islands, which have been known to Native
Hawaiians for centuries but were discovered only re-
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cently (late 1700s) by Westerners (Fig. 6). The main
Hawaiian Islands and surrounding waters are rela-
tively well known, have been heavily exploited, and
require extensive, multipurpose management.

In contrast, the Northwestern Hawaiian Islands
are less well known and, although they have been
exploited, still include biological communities and
ecosystems that are largely intact. The Northwest-
ern Hawaiian Islands are a chain of small isolated
islands, atolls, and rocky pinnacles stretching more
than 1,200 miles to the northwest of the main islands
and ranging in size from less than an acre to nearly
two square miles. They provide nesting habitat for
the world’s largest colonies of several seabirds and
sea turtle species and pupping beaches for all of the
major breeding colonies of Hawaiian monk seals. The
surrounding waters support the world’s northernmost
tropical coral reef system as well as a number of deep-
water coral reefs. Since their discovery, the islands
and atolls have sustained various forms of human im-
pact including seal, sea turtle, and seabird hunting,
episodes of human occupation, and the introduction
of exotic species. The surrounding marine areas also
have been affected by commercial fishing for finfish
and shellfish (principally during the past 25 years),
shipwrecks, small oil spills, and, at some locations,
channel dredging and waste disposal. Nevertheless,
the Northwestern Hawaiian Islands and surrounding
waters constitute one of the least disturbed coral reef
ecosystems in the world.

The following sections describe the major sanc-
tuaries, reserves, and refuges in the Hawaiian archi-
pelago and issues pertaining to their role as important
marine mammal habitat.

Hawaiian Islands Humpback Whale
National Marine Sanctuary

At the Marine Mammal Commission’s 2004 an-
nual meeting, staff from the Hawaiian Islands Hump-
back Whale National Marine Sanctuary provided an
overview of general issues affecting research and
management of humpback whales and other marine
mammals in the sanctuary. The ensuing discussion
focused on (1) the extent to which species other than
humpback whales should be granted further protec-
tion under the sanctuary, (2) the need for criteria and
review procedures to determine what human activi-
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ties are appropriate within sanctuary waters, and (3)
efforts to develop a more effective response to entan-
gled and stranded humpback whales.

A number of species could benefit from addi-
tional protection provided by the existing sanctuary.
The Hawaiian monk seal population is increasing
in the main Hawaiian Islands, and its occupation of
those islands may be essential to the species’ survival
in light of the declining trends and lack of recovery
at important monk seal sites in the Northwestern Ha-
waiian Islands. Spinner dolphins could also benefit
from additional protection of areas essential to them
for foraging, resting, and nursing. In addition, sea tur-
tles that are listed under the Endangered Species Act
occur commonly in the waters and on some beaches
around the main Hawaiian Islands. In view of the
growing emphasis on ecosystem-based management
of marine resources over the past decade, extension of
the sanctuary’s scope to include these species seems
reasonable and warranted. Based on the discussion of
this topic at its annual meeting, the Commission was
considering a recommendation to the National Ocean
Service to expand the sanctuary’s scope accordingly.

The discussion regarding determination of ap-
propriate activities within sanctuary waters focused
on aquaculture ventures, the initiation of high-speed
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Map of the main Hawaiian Islands and the Northwestern Hawaiian Islands. Figure courtesy of NOAA’s Na-

ferry service in the main Hawaiian Islands (including
some areas within the sanctuary), and human activi-
ties that are increasing the level of noise in the marine
environment within the sanctuary. The introduction
and management of aquaculture ventures in or near
the sanctuary raise a number of concerns including
(1) the potential for animals (e.g., whales, dolphins,
seals, sea turtles, seabirds) to become entangled in
nets, (2) the potential for interactions between ma-
rine mammals and aquaculture operations, and (3) the
introduction of disease, contaminants, and nutrients,
the latter of which could lead to harmful algal blooms.
Management authority for such operations does not
appear to be sufficiently well defined to ensure the
integrity of the sanctuary waters and suitable protec-
tion of marine mammals within the sanctuary. In view
of the apparent lack of a management framework,
at the end of 2004 the Commission was developing
recommendations to the National Marine Sanctuary
Program to establish a mechanism for evaluating ac-
tivities proposed for the sanctuary and to the National
Marine Fisheries Service to establish a management
framework for aquaculture management, with partic-
ular attention to protected areas such as sanctuaries.
The discussion regarding the initiation of high-
speed ferry service into the main Hawaiian Islands
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focused on the service that would be provided, the as-
sociated risks, and mechanisms to evaluate and miti-
gate those risks to ensure that they do not result in un-
acceptable adverse effects on protected species, both
within the sanctuary and in other regions where the
ferries will operate. The ferry service will run among
four islands: Kauai, Oahu, Maui, and Hawaii. It will
use large (340-foot) catamarans traveling at speeds
up to 45 miles per hour. The proposed ferry service
would pose risks to protected species throughout the
islands. In particular, the proposed route from Oahu
to Maui will include the four-island area that is an
important calving and nursing ground for humpback
whales. With these risks in mind, the Commission’s
discussions focused on the need for appropriate as-
sessment of those risks under both the National En-
vironmental Policy Act (environmental assessment or
environmental impact statement) and the Endangered
Species Act (section 7 consultation). During the dis-
cussion, National Marine Fisheries Service staff indi-
cated that the nexus for a section 7 consultation was
not clear and, at least at that time, no such consulta-
tion was planned. At the end of 2004 the Commission
was preparing a letter to the Service recommending
full and complete analysis of the ferry service under
applicable statutes.

Northwestern Hawaiian Islands
Coral Reef Ecosystem Reserve

The Northwestern Hawaiian Islands Coral Reef
Ecosystem Reserve was created by Presidential Exec-
utive Order in December 2000. The reserve includes
most federal waters from the three-mile limit of State
jurisdiction out to 50 nmi around all emergent lands
and submerged reefs. The purpose of the reserve is
to ensure the long-term conservation of the coral reef
ecosystem and related marine resources in their natu-
ral state. The order directs that reserve management
follow a precautionary approach wherein resource
protection is favored when there is a lack of informa-
tion regarding the effects of any activity. In January
2001 a second Executive Order was signed restricting
catch levels and fishing effort to those that were in
effect in the year prior to designation and establishing
reserve preservation areas in which all commercial
and recreational fishing is prohibited.

The Executive Orders also directed the National
Marine Sanctuary Program to establish a Reserve Ad-
visory Council and, in consultation with that Council,
to consider designating the reserve as a national ma-
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rine sanctuary. The Executive Orders stipulate that if
a sanctuary is created, its management measures must
“supplement or complement” measures established in
the orders. The National Marine Sanctuary Program
established a 25-member Reserve Advisory Council
with 15 voting members and 10 nonvoting members,
including a representative of the Marine Mammal
Commission. It also began developing a reserve oper-
ations plan and a sanctuary designation proposal. As
discussed later, in 2004 Sanctuary Program staff and
the Council took steps to complete a reserve opera-
tions plan and to begin drafting a proposal to convert
the reserve into a national marine sanctuary.

Reserve Operations Plan—The purpose of the
reserve operations plan is to guide management deci-
sions pending action to designate the area as a nation-
al marine sanctuary. The Marine Mammal Commis-
sion commented to the National Marine Sanctuary
Program on an initial draft reserve operations plan in
2002. In light of those and other comments received
on the draft plan, including detailed comments from
the Reserve Advisory Council, the draft plan was
not finalized in 2003. Instead, on 19 March 2004 the
Sanctuary Program requested comments on a sub-
stantially revised draft final plan.

By letter of 14 May 2004 the Commission re-
sponded to the Sanctuary Program’s request, noting
that a Commission representative had participated in
the Reserve Advisory Council’s efforts to recommend
revisions to the draft operations plan and that it en-
dorsed all the changes recommended by the Council.
In this regard, the Commission noted that the Execu-
tive Order restrictions did not have any penalties as-
sociated with them and that, to make the measures
enforceable, high priority should be assigned to the
development of conforming regulations and a specific
penalty schedule. The Commission also recommend-
ed that the plan be changed to clarify the need for
permit requirements, rather than guidelines, for con-
trolling and monitoring access to the reserve, and that
it include an action plan describing the regional fish-
eries and steps that would be taken to manage them
within the context of Executive Order restrictions.

On 15 October 2004 the Sanctuary Program
published a Federal Register notice announcing avail-
ability of the final reserve operations plan. In its no-
tice, the Sanctuary Program advised that it would not
pursue the development of regulations for the reserve
because it was focusing on steps to designate the area
as a national marine sanctuary and that its preferred
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sanctuary designation alternative would include pro-
posed regulations. It also reiterated a previously ex-
pressed view that there was no need for regulations
or a penalty schedule because the Executive Order
restrictions were “self executing.” The Sanctuary
Program also decided that mandatory permit require-
ments for reserve access were not necessary because
they were not specified in the Executive Orders es-
tablishing the reserve. With regard to describing the
regional fisheries and steps needed to manage them,
the notice indicated that the environmental impact
statement for the proposed sanctuary would include a
description of regional fisheries and consider fishery
management issues.

Sanctuary Designation Proposal—The Exec-
utive Orders establishing the reserve require that the
Sanctuary Program consult with the Reserve Advi-
sory Council when developing a proposal to convert
the area to a marine sanctuary. The most controversial
aspects of the reserve and its conversion to a marine
sanctuary have involved restrictions on fishing activi-
ty. Section 304(a)(5) of the National Marine Sanctuary
Act requires that regional fishery management coun-
cils (the Western Pacific Fishery Management Coun-
cil in this case) be provided an opportunity to draft
proposed fishing regulations for sanctuary proposals.
The section provides the relevant council 120 days to
draft regulations, starting at the time it receives a re-
quest to do so from the Sanctuary Program Office. If
the fishery council chooses to draft regulations, they
are to be included as part of the sanctuary proposal,
provided that they are consistent with the policies of
the Act and the goals and objectives identified for the
proposed sanctuary by the Sanctuary Program.

During 2004 a representative of the Commis-
sion participated in several Reserve Advisory Coun-
cil meetings at which advice on fishery-related goals
and objectives for the proposed sanctuary was devel-
oped. The Advisory Council finalized its advice to the
Sanctuary Program on this matter during a 7-8 July
meeting. Its recommendations called for regulations
that were consistent with, and in some cases more re-
strictive than, measures set forth in the Executive Or-
ders. In part, it recommended that sanctuary regula-
tions seek to prohibit commercial fishing for lobsters
and precious corals and to phase out commercial bot-
tomfish fishing within one year of designation. The
Advisory Council also recommended the following
sanctuary goals and objectives:
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. prohibiting commercial fishing for pelagic spe-
cies (e.g., tuna, billfish, and mahimahi) except by
trolling, pole and line, and handline, to be allowed at
levels that occurred in the year prior to reserve desig-
nation and subject to reporting
. prohibiting commercial fishing for the aquari-
um and live fish trade and for nonprecious coral, live
rock, algae, sponges, and other invertebrates
. allowing recreational fishing subject to a cap set
at levels that occur in the first year after sanctuary
designation, subject to bag and size limits, time-area
closures, catch and release requirements, and permit
and reporting measures as may be appropriate
. allowing sustenance fishing (i.e., the catch of
fish for consumption while in the sanctuary) subject
to permit and reporting requirements
. allowing noncommercial catches by Native Ha-
waiians for subsistence, cultural, and religious pur-
poses subject to permitting and catch reporting re-
quirements

On 9 August 2004 the Marine Mammal Com-
mission wrote to the National Oceanic and Atmo-
spheric Administration endorsing the Advisory Coun-
cil’s recommendations and expressing its views as to
what should be included in the sanctuary program’s
guidance to the Western Pacific Fishery Management
Council. In doing so, the Commission noted that,
although some recommendations called for com-
plete and indefinite closure of some fisheries, it did
not necessarily believe that all prohibited fisheries
would need to remain closed forever because sanc-
tuary management procedures call for reexamining
management plan provisions at five-year intervals. At
those intervals, fishery measures might be modified,
provided they were consistent with established pre-
cautionary, ecosystem-based management principles,
new information on the status and ecology of affected
species, and an appropriately placed burden of proof.

After considering advice from the Reserve Ad-
visory Council and others, the National Oceanic and
Atmospheric Administration, through the Sanctu-
ary Program, provided the Western Pacific Fishery
Management Council a report on 20 September 2004
setting forth fishery-related goals and objectives for
the proposed sanctuary. At the request of the Fish-
ery Management Council, the document suggested
a range of alternatives to be considered, including a
no-action alternative, a preferred alternative, an al-
ternative recommended by the Fishery Management
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Council that relied on existing fishery management
plans, the Reserve Advisory Council’s recommenda-
tion, and one other alternative. The specific goals and
objectives for fishing were similar to those developed
by the Reserve Advisory Council, with the excep-
tion that they allowed continued bottomfish fishing
in areas of the reserve not considered to be “sensitive
habitat.” Perhaps more significantly, all of the specif-
ic fishery-related goals were prefaced by a statement
calling for fisheries to be managed ““as appropriate to
maintain the natural character or biological integrity
of any ecosystem within the region.” The meaning of
this statement was not explained in the document.

At the Commission’s annual meeting, a rep-
resentative of the Western Pacific Fishery Manage-
ment Council discussed the process the council uses
to amend fishery management plans—a process that,
in his view, was necessary to change existing plans to
address a new sanctuary.

At the end of 2004 the Western Pacific Fishery
Management Council was in the process of drafting
proposed regulations and soliciting public comments
on what they should include. Contrary to advice in
the Sanctuary Program’s document regarding alterna-
tives to be considered, the council was taking steps
to develop a new set of alternatives, most of which
could allow lobster and precious coral fishing to oc-
cur within the proposed sanctuary.

State of Hawaii Northwestern
Hawaiian Islands Marine Refuge

In 2001 the Division of Aquatic Resources in the
Hawaii Department of Land and Natural Resources
proposed regulations to designate all state waters in
the Northwestern Hawaiian Islands (i.e., most waters
from the shoreline of Kure Atoll and the boundary of
the Hawaiian Islands National Wildlife Refuge out to
the three-mile limit of state jurisdiction) as a fishery
management area to provide a basis for protecting the
area’s marine life from impacts of fishing and other
activities. The proposal sought to ensure sustainable
use of living resources and would have required a
state permit to take any living resources from state
waters in the Northwestern Hawaiian Islands. The
Commission commented in support of the proposal
on 30 January 2002 but also recommended that mea-
sures be incorporated to require a precautionary man-
agement approach that would complement measures
established for the adjacent Northwestern Hawaiian
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Islands Coral Reef Ecosystem Reserve and the poten-
tial national marine sanctuary.

Based on comments from the Commission and
others urging that the regulations include more explic-
it protection measures, the Division of Aquatic Re-
sources withdrew the proposal and began developing
a new proposal to designate the area as a state marine
refuge. Proposed regulations to do so were circulated
for comment in the spring of 2004. The stated pur-
pose of the marine refuge is to ensure the long-term
conservation and protection of the area’s unique coral
reef ecosystems and related marine resources using
the best available science and a precautionary man-
agement approach. The new proposal also includes
provisions whose intent appears to be prohibiting
commercial and recreational fishing in most refuge
waters. Certain other activities involving the removal
of resources, such as Native Hawaiian subsistence
and cultural activities, would be allowed condition-
ally and subject to a new permit requirement.

On 5 August 2004 the Commission commented
to the State, noting that the revised proposal squarely
addressed its comments on the earlier proposal and
that the strong level of protection for state waters
would complement protection of adjacent areas in the
region’s two national wildlife refuges and the Coral
Reef Ecosystem Reserve. With regard to new mea-
sures establishing no-take areas within the State’s
proposed refuge, the Commission suggested closing a
loophole that could be used to authorize fishing activ-
ity in those areas. It also recommended various tech-
nical changes, including language to ensure that the
removal of marine life within no-take areas could be
authorized when necessary for management purposes
(such as translocating Hawaiian monk seals) subject
to permit requirements. Because of possible effects of
fishing activity on Hawaiian monk seals at Nihoa Is-
land, the Commission also recommended expanding
the boundary of a no-take zone around that island to
a uniform one mile distance instead of the 10-fathom
contour that approaches to within 30 meters of the
shoreline at some points.

The Hawaiian Islands
National Wildlife Refuge

The Hawaiian Islands National Wildlife Refuge,
established in 1909, includes certain nearshore waters
and all of the Northwestern Hawaiian Islands atoll is-
lands between Pearl and Hermes Reef and Necker Is-
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land. Two issues of particular concern to the Commis-
sion with regard to this refuge have involved the need
to repair a crumbling seawall at Tern Island (Fig. 7) in
French Frigate Shoals and to clean up contaminants
in an old Coast Guard dump site on that island.

Tern Island is a largely manmade island that in-
cludes an airstrip built by the Navy before World War
II and several buildings now used as a field station by
the Fish and Wildlife Service. The island’s airstrip,
protected by a sheet-metal bulkhead that has been
rusting away over the past several decades, provides
an important means of access to the atoll for research
and management purposes. Erosion pockets behind
the decaying bulkhead have become an entrapment
hazard for both monk seals and sea turtles. Because
French Frigate Shoals supports the largest monk seal
colony, and because monk seal numbers at this atoll
have declined sharply over the past 15 years, the lo-
gistical facilities at Tern Island have been particularly
important for facilitating monk seal recovery work.

Efforts to plan and secure funding to replace
the Tern Island seawall have been ongoing for more
than 15 years. During the Commission’s 2004 annual
meeting, representatives of the Fish and Wildlife Ser-
vice advised that work was successfully completed in
the summer of 2004 to replace the most badly dete-
riorated portions of the seawall. The cost of this work
was about $9 million. Currently, there is no funding
to replace the remaining portions of the original sea-
wall, a task likely to cost an additional $10 million.

Tern Island Contaminant Cleanup—Before
becoming a refuge field station, Tern Island was used
by the U.S. Coast Guard for a loran station. The Coast
Guard buried old electrical equipment and other

Figure 7. Aerial photo of Tern Island. Photo courtesy of

the National Marine Fisheries Service.

wastes in a landfill on the island. The location of the
dump was subsequently forgotten until 2000, when it
was exposed by erosion from a breach in the seawall.
The Coast Guard quickly responded with a cleanup
effort in 2001. However, the extent of contaminated
soil was larger than estimated, and the entire site was
not cleaned or sampled to agreed standards estab-
lished by the Environmental Protection Agency. The
Fish and Wildlife Service and the Commission have
written to the Coast Guard urging that the cleanup be
completed, but the Coast Guard has declined to do so,
asserting that the benefit to wildlife was not worth the
expense, which would likely exceed $1 million.

During its 2004 annual meeting, the Commis-
sion was advised by representatives of the Service that
it was not aware of any plans by the Coast Guard for
additional cleanup work at Tern Island. At the end of
2004 the Commission was developing a letter to the
Coast Guard, again recommending that it secure the
funds necessary to complete the cleanup of remaining
contaminants at Tern Island to the standards agreed
upon with the Environmental Protection Agency and
the Service.

The Midway Atoll National Wildlife Refuge

As recently as the 1950s Midway Atoll (Fig.
8) was a major pupping colony for Hawaiian monk
seals. Beach counts at that time were as high as 68
seals. After the Navy expanded access to East Island
(the second largest of the Midway islands and the site
where most pupping occurred) in the 1950s, monk
seal abundance at the atoll fell sharply to nearly zero.
After the Navy took steps in the 1990s to close the
station and transfer ownership to the Fish and Wild-
life Service, monk seals began to return. In 2004 the
mean beach count was about 25 animals and 17 pups
were born at the atoll.

Although the atoll is now managed as a wild-
life refuge, Congress has required that the Service
maintain the islands’ airfield as an emergency landing
strip for trans-Pacific air traffic. The Federal Aviation
Administration has determined that the facility must
meet standards equivalent to those of major commer-
cial airports. Dedicated funding to meet these stan-
dards and maintain the airfield, however, has not been
provided to the Service. Initially, this need was met
by a concessionaire as part of an agreement with the
Service allowing it to operate a refuge visitation pro-
gram. That program, however, proved unprofitable,
and the concessionaire terminated the agreement,
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Figure 8.

Aerial photo of Midway Atoll. Photo courtesy

of the National Marine Fisheries Service.

leaving the Service with responsibility for airfield op-
eration and maintenance costs, which have exceeded
$1 million annually in recent years.

Before 2004 the National Marine Fisheries
Service visited the atoll at minimal cost to monitor
monk seal recovery and carry out related manage-
ment actions. In 2004, however, the Fish and Wildlife
Service announced that it would begin charging fees
to any agency or private group visiting the atoll to
help cover the costs of maintaining the airfield and
related facilities. To visit Midway and conduct monk
seal research in 2004, the Fish and Wildlife Service
charged the National Marine Fisheries Service more
than $30,000.

During the Marine Mammal Commission’s
2004 annual meeting, representatives of the Fish and
Wildlife Service described the rationale for user fees
it was charging to maintain the airfield. Although
the Marine Mammal Commission appreciated the
Service’s predicament with regard to maintenance
of the airfield, the Commission concluded that it was
inappropriate and counterproductive for the Service
to charge fees for carrying out research and manage-
ment actions undertaken for the recovery of a species
that the refuge was established to help protect. At the
end of 2004 the Commission was developing a letter
to the Fish and Wildlife Service recommending that
it eliminate the new fees it was charging to conduct
monk seal work at Midway. In addition, the Com-
mission was developing a letter to the Secretary of
Transportation recommending that the Department of
Transportation provide the Fish and Wildlife Service
the funding necessary to improve and operate the air-
field on Midway at required standards.
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Management of the Pacific Islands
Region in an Ecosystem Context

In 2003 and 2004 the Pew Commission on
Ocean Policy and the President’s Commission on
Ocean Policy released independent reports on the
state of the nation’s marine resources and their man-
agement. Both reports called for a transition to eco-
system-based management to better understand and
moderate the impact of human activities on the ma-
rine environment. In the U.S. Ocean Action Plan, the
Bush Administration concurred, stating that, “The
Administration will continue to work towards an eco-
system-based approach in making decisions related
to water, land, and resource management.” These are
but a few examples of the many calls for ecosystem-
oriented approaches to natural resource management.
Nonetheless, in spite of the increasing demand for
and value placed in ecosystem-based management,
the concept remains relatively vague and its imple-
mentation has been relatively slow.

Defining Ecosystem-Based Management

Traditionally, management of natural resources
has focused on a single target resource (e.g., a fish
stock), an individual project (e.g., construction, oil
and gas lease sale), or an individual risk factor (e.g.,
contaminants, harmful algal blooms) viewed in isola-
tion from the rest of the ecosystem. Fisheries provide
a clear example, wherein the traditional “single-spe-
cies” approach has focused on the target stock, and
fishery effects have been characterized primarily with
regard to that stock only (e.g., has it been overfished
relative to its expected pristine, or unfished, abun-
dance?). That is, the single-species approach is based
on the fundamental assumption that potentially sig-
nificant human impact is limited to the target stock
itself.

Such narrowly conceived approaches to man-
agement have occurred throughout the world’s oceans
and their consequences are well documented. In the
Pacific Islands Region, such problems are evident
around the main Hawaiian Islands, where multiple
stocks have been fished down to such levels that the
healthy or pristine state of the associated ecological
community is virtually impossible to describe. In the
waters around the Northwestern Hawaiian Islands,
overfishing has occurred for pearl oysters, armor-
head, and lobsters.
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Single-species management is the antithesis of
ecosystem-based management in that it largely disre-
gards secondary ecological effects. In contrast, eco-
system-based management recognizes that ecosys-
tems are more than random collections of unrelated
species that can be managed in isolation. Instead, they
are ecological communities of species that are linked
to each other and the abiotic environment through
ecological interactions (e.g., primary productivity,
predation, competition, multiple forms of symbio-
sis) and that are affected by a number of natural and
anthropogenic factors. An ecosystem represents a
higher level of biological organization with its own
properties (e.g., biodiversity, trophic web, resilience,
stability) that vary over time and space but essentially
reflect the components of the ecological community,
the nature of their interactions, the environment in
which they occur, and the consequences of individual
and cumulative natural and anthropogenic influences
on them.

Ecosystem-based management requires that
managers address at least three main challenges. First
and foremost, they must recognize the potential for
indirect or secondary effects of human actions due
to the ecological links that bind ecosystems together.
Fisheries, for example, may affect not only the target
stock but other ecologically related species as well.
Removal of fish that are prey for marine mammals
may have significant effects on those marine mam-
mals if they are prey-limited. Similarly, removal of
keystone predators may release their prey from pre-
dation pressure, which may in turn have an effect on
other predators or competitors of those prey. There-
fore, even if a fishery is managed such that the target
stock remains “healthy” in the single-species context,
the fact that fish were removed may result in com-
plex, and undesirable, changes in other parts of the
ecosystem.

Second, managers must develop comprehensive
assessments and management strategies to address all
the factors that pose significant risks to the ecosystem.
Depending on the area involved, those risks may be
related to fishing, aquaculture, coastal development,
shipping and marine transportation, oil spills and pol-
lution, military activities, marine debris, or any num-
ber of additional factors. Because ecosystems contain
resources that are linked ecologically, the ecosystems
may be degraded directly or indirectly if the individu-
al and cumulative effects of important risk factors are
not addressed in a comprehensive fashion.
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Third, they must integrate the fragmented man-
agement approaches traditionally taken by the agen-
cies with management responsibility and authority
under existing legislation and policy. In the North-
western Hawaiian Islands, for example, this will
require cooperative efforts of the Fish and Wildlife
Service, which manages the Hawaiian Islands and
Midway Atoll National Wildlife Refuges; the State
of Hawaii, which controls and manages Kure Atoll
and nearshore waters out to 3 nmi; and the National
Oceanic and Atmospheric Administration, including
both the National Marine Fisheries Service, which
manages fishery resources beyond 3 nmi, and the
National Ocean Service, which manages the existing
Northwestern Hawaiian Islands Coral Reef Ecosys-
tem Reserve and will manage the sanctuary, if and
when it is designated. The need for such coordination
was recognized in the Executive Orders that created
the Coral Reef Ecosystem Reserve and directed the
agencies to develop a cooperative agreement to guide
management. These parties completed a draft memo-
randum of agreement in March 2002 for the purpose
of facilitating joint management efforts in this region,
but the draft has yet to be finalized. Completion of
this memorandum of agreement is essential if the
overall management approach is to be well integrated
and coordinated to the extent necessary to take an
ecosystem-based management approach in the North-
western Hawaiian Islands.

Ecosystem-based Science

The transition to ecosystem-based management
will depend, in part, on the availability of scientific
information needed to guide the transition. Essential
information includes an understanding of (1) basic
biology of the stocks involved, (2) the ecological in-
teractions among the biotic and abiotic features of the
ecosystems, and (3) the human activities in the region
and the risks and effects associated with them.

To date, the science conducted on marine mam-
mals generally has been of the first category (i.e.,
natural history and life history studies that emphasize
elements needed for stock assessment). In the Pacific
Islands Region, most research effort has focused on
monk seals and humpback whales and, as a result,
their basic biological characteristics are relatively
well known. As already noted, however, even the
most basic information is lacking for the majority of
cetacean stocks, and a long-term, concerted effort is
needed to describe their stock structure, abundance
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and trends, vital rates, and distribution and movement
patterns.

Considerable additional research is required
to assess the ecological interactions that give these
ecosystems their essential character. This research
should include interactions of both the biotic and abi-
otic components of these ecosystems. Important bi-
otic interactions begin with primary productivity and
continue with the subsequent flow of energy and cy-
cling of nutrients through the ecosystem trophic web
via predation, competition, mutualism, commensal-
ism, parasitism, and decomposition. Important abi-
otic components of the ecosystem include currents,
tides, winds, temperature, salinity, depth, bottom to-
pography and substrate, and availability of nutrients.
In view of the dynamic nature of ecosystems, studies
are needed not only to assess their biotic components,
abiotic properties, and their interactions but also to
assess the manner in which those components, prop-
erties, and interactions change over time and space
under natural conditions. A range of abiotic forces
may contribute to those dynamics (e.g., regime shifts,
El Niflo and La Nifia events) and have potentially
profound effects on the region’s marine ecosystems.

Finally, collection of information on risk factors
that may impact individual species and the ecosystem
requires both domestic and international monitoring
and research efforts. As part of its 2003 Consultation
on Future Directions in Marine Mammal Research
(see Chapter 1V), the Commission identified a number
of important threats to marine mammals (i.e., direct
and indirect fisheries interactions, disease, contami-
nants, manmade sound, harmful algal blooms, habi-
tat transformation, long-term environmental change,
ill-defined conservation units, and human growth and
demography). All are pertinent to the Pacific Islands
Region. The most obvious threat may be from direct
interactions with fisheries. Although the Pacific Is-
lands Regional Office is increasing observer effort,
that effort will address only fisheries within the U.S.
EEZ. At the Commission’s 2004 annual meeting, the
Regional Administrator of the Pacific Islands Region
indicated that fisheries in international waters are very
large and increasing rapidly. International monitoring
and management mechanisms are needed to protect
cetacean stocks where such fisheries occur, whether
those stocks occur inside or outside the EEZ or move
back and forth across the EEZ boundary.
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Furthering Ecosystem-based Science and
Management in the Pacific Islands Region

The Pacific Islands Region is rich with oppor-
tunities to develop ecosystem-based approaches to
science and management. The following discussion
highlights several of the opportunities and some of
the benefits of this approach, as well as some of the
tools and tasks needed to realize those benefits. The
discussion focuses on the main Hawaiian Islands and
the Northwestern Hawaiian Islands although addi-
tional opportunities exist in other parts of the Pacific
Islands Region. To date, the Fish and Wildlife Service
has taken the lead for development of a number of
those other opportunities, based on its responsibilities
for various terrestrial ecosystems and surrounding
nearshore waters in the region.

The Hawaiian Islands Humpback Whale Na-
tional Marine Sanctuary provides an obvious opportu-
nity to facilitate the transition to ecosystem-based sci-
ence and management in the main Hawaiian Islands.
As currently implemented, the sanctuary is centered
around a single species—the humpback whale—and
sanctuary management has limited authority over ac-
tivities that occur within the sanctuary areas. An ex-
pansion of the sanctuary’s scope and authority could
extend important protections to a broader range of
species and, indirectly, to the habitats in which they
occur. Such species could include a number that are
currently listed as endangered or threatened (e.g., Ha-
waiian monk seals and sea turtles) or vulnerable to
human activities (e.g., spinner dolphins) and thereby
in need of additional protection. An ecosystem-based
approach to management of this sanctuary also would
foster more comprehensive assessments (i.e., sanctu-
ary permitting, environmental assessments or impact
statements under the National Environmental Policy
Act, and section 7 consultations under the Endangered
Species Act) of the risk factors that may degrade its es-
sential character, such as aquaculture and high-speed
ferry service. In effect, the sanctuary is a network of
partially protected marine areas. If given adequate
protection, these areas would provide essential base-
line information that could be used to guide restora-
tion and recovery of marine communities throughout
the main Hawaiian Islands. With such protection, the
sanctuary could be used to study important ecologi-
cal processes, provide refuge for exploited species,
and serve as a source of fish and invertebrates for ex-
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ploited populations outside the sanctuary. In view of
the already degraded state of the marine environment
around the main Hawaiian Islands, a shift toward eco-
system-based management and science is essential
for restoration and recovery.

The Northwestern Hawaiian Islands provide a
range of important opportunities to advance ecosys-
tem-based science and management, including the
development of research and management tools. A
comprehensive ecosystem-based science and man-
agement approach would provide important informa-
tion needed to guide restoration efforts in this area,
in the main Hawaiian Islands, throughout the Pacific
Islands Region, and in other tropical and subtropical
areas of the world’s oceans. As in the main Hawaiian
Islands, such an approach could also provide essential
protection for rare, threatened, and endangered spe-
cies, a number of which occur in the Northwestern
Hawaiian Islands.

Finally, a number of important tools and tasks
are needed to develop ecosystem-based science and
management in the Pacific Islands Region. They in-
clude the following:

. Collection of baseline data. Such data are es-
sential for understanding the natural character of eco-
systems, which provides a reference for assessing the
effects of human activities on them. In view of the
dynamic character of these ecosystems, collection
of adequate baseline information will require assess-
ment of natural variation in ecosystem components
and properties over space and time and is therefore a
relatively long-term undertaking.

. Investigation of ecological relationships that
link species and habitat into ecological communities
or ecosystems. Such an understanding is essential to
understand the complex secondary or indirect effects
of natural phenomena and human activities in marine
ecosystems.

. Investigation of the natural forces (e.g., oceano-
graphic regime shifts) and anthropogenic factors (e.g.,
fishing) that influence or “stress” marine ecosystems
to allow differentiation of such factors and assess-
ment of their individual and combined influences.

. Development of metrics of ecosystem health to
provide specific, objective, and measurable indicators
of ecosystem status as a function of both natural and
human influences.

. Development of adaptive management strate-
gies. As more is learned—either through observation
or experimentation—about the status of ecosystems,
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their ecological character, and the impact of human
activities on them, managers will be required to adapt
their strategies in accordance with that new informa-
tion.

. Development and verification of multispecies
and ecosystem models. Models provide an important
tool for testing our understanding of ecosystems and
for predicting the influence of various factors, includ-
ing human activities, on them. Although progress has
been made in developing ecosystem models, much
remains to be done to test and verify them to deter-
mine their reliability and utility for those purposes.
Access to natural, intact marine ecosystems, such as
those in the Northwestern Hawaiian Islands, is essen-
tial for such verification.

. Development of an effective marine protected
area network throughout the Pacific Islands Region.
The numerous marine protected areas in the main Ha-
waiian Islands and Northwestern Hawaiian Islands
have been created at intervals over the past 100 years
to address specific conservation issues apparent at the
time. The resulting system, although extensive, has
not been evaluated to determine if it meets the cur-
rent protection needs of key species and ecosystems.
Also, there are very few marine protected areas in the
Pacific region EEZ outside the Hawaiian archipelago,
and that region should be evaluated to determine if
and where there are areas meriting special manage-
ment measures.

. Development of multiagency and, where ap-
propriate, multinational cooperative management
strategies that encompass all important research and
management needs for the ecosystem and its various
components. Currently management responsibility
for the region’s natural resources is shared by a num-
ber of state and federal agencies including the State of
Hawaii’s Department of Land and Natural Resources,
the U.S. Fish and Wildlife Service, the National Ma-
rine Fisheries Service, the National Ocean Service,
and the U.S. Coast Guard. A formal mechanism to
provide coordination among these agencies would al-
low a comprehensive, ecosystem-based approach to
management at all levels, from identification of issues
to implementation of programs.

The transition to ecosystem-based management
has been and continues to be a great challenge. Al-
though the concept of such ecosystem-based man-
agement has gained widespread acceptance, the
implementation has been obstructed by a range of
obstacles. Even the identification or delimiting of
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marine ecosystems has proven difficult because the
marine environment is by nature fluid and dynamic.
Ecosystem-based management also requires consid-
erably more scientific information because it seeks
to understand and control not only the direct conse-
quences of human actions but also their indirect or
secondary consequences and their cumulative con-
sequences. The challenge is further complicated by
ever-growing demands on marine ecosystems by in-
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creasing human populations and resource consump-
tion. In spite of these and other difficulties, the Pacific
Islands Region has numerous, important opportuni-
ties to lead development of an ecosystem-based ap-
proach to marine science and management. Whether
those opportunities are used to good advantage is, in
many respects, a test of commitment to the concept of
ecosystem-based management by the region’s deci-
sion makers, managers, scientists, and the public.
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SPECIES OF SPECIAL CONCERN

Section 202 of the Marine Mammal Protec-
tion Act directs the Marine Mammal Commission, in
consultation with its Committee of Scientific Advi-
sors, to make recommendations to the Department of
Commerce, the Department of the Interior, and other
federal agencies on research and management actions
needed to conserve species of marine mammals.

To meet this charge, the Commission devotes
special attention to particular species and populations
that are vulnerable to the impact of various types of
human-related activities. Such species may include
marine mammals listed as endangered or threatened
under the Endangered Species Act or as depleted un-
der the Marine Mammal Protection Act (Table 3). In
addition, the Commission often directs special atten-
tion to other species or populations of marine mam-
mals not so listed whenever special conservation
challenges arise that may affect them.

During 2004 special attention was directed to a
number of endangered, threatened, or depleted species
or populations, including North Atlantic and North
Pacific right whales, the Cook Inlet (Alaska) stock of
beluga whales, the Florida manatee, and beaked and
bottlenose whales. Activities regarding conservation
of these species are addressed in this chapter. Activi-
ties related to conservation and management of ce-
tacean species in the Pacific Islands Region, as well
as the Hawaiian monk seal, are discussed in Chapter
II as part of the special focus on the Pacific Islands
Region.

In addition to those species mentioned above,
significant numbers of marine mammal species and
populations in other areas of the world also face ma-
jor conservation challenges. Although the Commis-
sion has not been involved in oversight or manage-
ment of many such species and populations, several
are discussed briefly in Chapter V of this report to
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provide the reader with a broader perspective on the
status of marine mammals worldwide.

North Atlantic Right Whale
(Eubalaena glacialis)

Unrelenting hunting pressure from the elev-
enth century to the mid-1900s reduced the status of
the North Atlantic right whale to that of one of the
world’s most endangered mammals. Its current abun-
dance is in the low 300s. Although commercial whal-
ing for all right whales was banned by international
agreement in the 1930s, the North Atlantic right whale
has shown little sign of recovery. In recent years, the
number of recorded births has increased from an av-
erage of about 11 calves per year between 1980 and
2000 to 22 per year since then, including a high of 31
births in 2001 and 16 births in 2004. However, since
a dedicated right whale research program began in the
early 1980s, there has been no clear evidence of over-
all population growth. Chronic human-related deaths
due to ship collisions and entanglement in commer-
cial fishing gear appear to be the principal obstacles
to the species’ recovery. Recent models suggest that
loss of a single adult female per year could mean the
difference between a stable population and a declin-
ing one. In 2004 three adult females were found dead,
two of which were killed by ships.

Efforts by the National Marine Fisheries Ser-
vice, the lead federal agency responsible for right
whale conservation, have failed to reduce human-re-
lated mortality. As discussed in past annual reports,
the Commission has made numerous recommenda-
tions aimed at reducing entanglements and ship col-
lisions, but most of its key recommendations either
have been rejected by the Service or are not yet acted
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Table 3.

Marine mammals listed as endangered (E) or threatened (T) under the

Endangered Species Act or depleted (D) under the Marine Mammal Protection
Act, as of 31 December 2004

Common Name Scientific Name Status Range
Manatees and Dugongs
West Indian manatee Trichechus manatus E/D  Caribbean Sea and North Atlantic from south-

Amazonian manatee
West African manatee
Dugong

Otters

Marine otter

Southern sea otter

Seals and Sea Lions
Caribbean monk seal
Hawaiian monk seal
Mediterranean monk seal
Guadalupe fur seal
Northern fur seal
Western Steller sea lion

Eastern Steller sea lion

Saimaa seal

Trichechus inunguis
Trichechus senegalensis
Dugong dugon

Lontra felina
Enhydra lutris nereis

Monachus tropicalis
Monachus schauinslandi
Monachus monachus
Arctocephalus townsendi
Callorhinus ursinus
Eumetopias jubatus

Eumetopias jubatus

Phoca hispida saimensis

Whales, Porpoises, and Dolphins

Baiji

Indus river dolphin
Vaquita

Northeastern offshore
spotted dolphin

Coastal spotted dolphin
Eastern spinner dolphin

Mid-Atlantic coastal
bottlenose dolphin

Cook Inlet beluga whale
Northern right whale

Southern right whale

Bowhead whale
Humpback whale
Blue whale

Finback or fin whale
Sei whale

Western gray whale
Sperm whale

Lipotes vexillifer

Platanista minor

Phocoena sinus

Stenella attenuata attenuata

Stenella attenuata graffmani
Stenella longirostris orientalis
Tursiops truncatus

Delphinapterus leucas
Eubalaena glacialis

Eubalaena australis

Balaena mysticetus
Megaptera novaeangliae
Balaenoptera musculus
Balaenoptera physalus
Balaenoptera borealis
Eschrichtius robustus
Physeter macrocephalus

E/D
T/D
E/D

E/D
T/D

E/D
E/D
E/D
T/D

E/D

T/D

E/D

E/D
E/D
E/D

D
E/D

E/D

E/D
E/D
E/D
E/D
E/D
E/D
E/D

eastern United States to Brazil; and Greater
Antilles Islands

Amazon River basin of South America
West African coast and rivers; Senegal to Angola

Northern Indian Ocean from Madagascar to In-
donesia; Philippines; Australia; southern China

Western South America; Peru to southern Chile
Central California coast

Caribbean Sea and Bahamas (probably extinct)
Hawaiian Archipelago

Mediterranean Sea; northwestern African coast
Baja California, Mexico, to southern California
North Pacific Rim from California to Japan

North Pacific Rim from Japan to Prince William
Sound, Alaska (west of 144° W longitude)

North Pacific Rim from Japan to Prince William
Sound, Alaska (east of 144° W longitude)

Lake Saimaa, Finland

Changjiang (Yangtze) River, China
Indus River and tributaries, Pakistan
Northern Gulf of California

Eastern tropical Pacific Ocean

Eastern tropical Pacific Ocean
Eastern tropical Pacific Ocean

Atlantic coastal waters from New York to
Florida

Cook Inlet, Alaska

North Atlantic and North Pacific Oceans; Bering
Sea

South Atlantic, South Pacific, Indian, and South-
ern Oceans

Arctic Ocean and adjacent seas
Oceanic; all oceans

Oceanic; all oceans

Oceanic; all oceans

Oceanic; all oceans

Western North Pacific Ocean
Oceanic; all oceans

Source: Fish and Wildlife Service regulations at 50 C.F.R. § 17.11 and National Marine Fisheries Service regulations at 50 C.F.R. § 216.15.
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upon. As discussed later, in 2004 the Service contin-
ued to review possible measures to reduce entangle-
ments and ship strikes but adopted no significant new
measures even in the face of an unsustainable level of
mortality that year.

Right Whale Deaths and Injuries in 2004

At least half of all documented right whale
deaths from 1990 through 2004 (Fig. 9) have been
due to ship collisions (40 percent, 16 of 40 deaths)
and entanglement in fishing gear (10 percent, four of
40 deaths). Excluding eight carcasses that were seen
floating offshore but were not recovered for close
examination, nearly two-thirds of all documented
deaths during this period were due to ship strikes
and entanglements. Several other right whales have
disappeared after being last seen entangled in fishing
gear. Many of these likely died as a result of the en-
tanglement although the deaths were unobserved and
thus unrecorded.

In 2004 four right whale deaths were document-
ed, including two whales that were killed by ships off
mid-Atlantic states as they were migrating to the spe-
cies’ calving grounds. Both of these whales were car-
rying full-term fetuses, magnifying the significance of
the losses. One whale (#1004) had given birth to five

calves since 1980. It was found floating five miles off
Virginia Beach, Virginia, on 7 February. It was towed
ashore, necropsied, and found to have major bruising
on the head and a fractured rostrum. The other whale
(#1909), apparently struck by a Navy amphibious as-
sault ship on 17 November, 10 miles off the mouth of
the Chesapeake Bay, washed ashore on 24 November
at Corolla on North Carolina’s Outer Banks with a
severed fluke (Fig. 10).

In addition to the two documented ship strikes,
a newborn calf stranded alive on Amelia Island, Flor-
ida, on 3 February. It died while a rescue team was
attempting to move it to a rehabilitation facility. The
fourth death was that of an unidentified adult whale
photographed by the Coast Guard on 10 December
floating 65 miles southeast of Nantucket, Massachu-
setts. Due to poor weather, the carcass could not be
towed ashore for examination, and the cause of death
could not be determined.

From 2000 through 2003, 22 entangled right
whales were documented. Of these, 2 were found
dead, 12 were still entangled when last seen, 5 were
able to free themselves, and 3 were disentangled and
released with injuries (one of which was subsequently
found dead from its injuries). Two new entanglements
were reported in 2004. A one-year-old male (#3314)
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compiled by the Marine Mammal Commission.
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Figure 10.

sighted on 17 March off St. Augustine, Florida, had
a line with a buoy attached wrapped around both
flippers and across its back. It disappeared before
a disentanglement could be attempted. The second,
a juvenile right whale (#3346), was first seen on 5
December off Virginia Beach, Virginia, entangled in
New England lobster gear. A satellite tag was attached
to the trailing gear to help relocate the animal for dis-
entanglement. On 31 December a team of experts was
able to reach the animal and successfully removed all
attached gear. As of the end of 2004 the number of
whales still entangled when last seen increased to 13
since 2000.

Collisions between Ships and Whales

As already indicated, ship collisions are the
largest documented source of human-related right
whale mortality. To date, the principal actions taken
by the National Marine Fisheries Service to reduce
the risk of ship strikes have included (1) preparing
educational materials urging mariners to be alert for
whales so as to avoid hitting them, (2) adopting regu-
lations in 1997 prohibiting vessels from approaching
right whales closer than 500 yards, (3) transmitting
sighting locations relayed from right whale aerial
survey teams to mariners traveling through the right
whale calving grounds off Florida and Georgia and
feeding areas off New England, (4) consulting with
federal agencies that operate vessels along the East
Coast (i.e., the Navy, the Army Corps of Engineers,
and the Coast Guard), and (5) establishing mandatory
ship reporting systems for the calving grounds and
feeding areas off Massachusetts. The latter require
operators of large commercial vessels (i.e., vessels
greater than 300 gross tons) to report to a shore sta-
tion before entering the areas to obtain information
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Right whale found at Corolla on North Carolina’s Outer Banks on 24 November 2004 after being struck by a
ship. Photo courtesy of Susan G. Barco, Virginia Aquarium and Marine Science Center.

and advice on right whale protection. The U.S. Navy,
which operates bases in both Georgia and northeast-
ermn Florida, has adopted additional measures for
its ships when operating in the right whale calving
grounds. Among other things, the Navy has directed
its ships to limit operations in the calving grounds
during the winter calving season and to use slow safe
speed when traveling within five miles of the location
of any right whale sighting made within the previ-
ous 12 hours. The Navy has also issued directives to
the fleet requiring trained observers to be stationed on
deck while at sea and the immediate reporting of any
right whales observed or struck.

All collisions between ships and whales are
unintentional and reflect the limited abilities both of
vessel operators to see and maneuver around whales
and of whales to detect and subsequently avoid an on-
coming vessel. As a result, asking vessel operators to
watch for and avoid whales, as already noted, likely
does little to protect right whales unless the vessel
slows down. Recognizing these limitations, the Com-
mission recommended in 1996 that the Service work
with the shipping industry operating out of key East
Coast ports to identify ways of modifying vessel op-
erations (e.g., reducing speed and altering routes) in
areas where right whales are known to be or are like-
ly to occur. The Commission’s staff also organized
a review of information on collisions between ships
and whales. In part, that review found that the num-
ber of serious and lethal injuries to whales appears to
increase sharply at vessel speeds between 10 and 13
knots.

In 2001 a study recommended by the Commis-
sion and completed under the auspices of the regional
right whale recovery plan implementation teams es-
tablished by the Service recommended specific mea-
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sures for establishing speed and routing measures.
After a review of the report’s recommendations, the
Service announced in the 1 June 2004 Federal Reg-
ister that it was considering a right whale ship strike
reduction strategy that incorporated most of the rec-
ommended actions. The strategy included possible
regulations to (1) limit the speed of ships within 25 to
30 nautical miles (nmi) of 10 major East Coast port
entrances during times that right whales were likely to
be present, (2) establish a dynamic area management
system that would require ships to limit their speed
when near observed right whale concentrations, and
(3) designate vessel traffic corridors for ships tran-
siting the southeastern calving grounds and feeding
grounds off Massachusetts. The Service also advised
that, while maintaining measures already in place, it
would consider steps to negotiate a right whale con-
servation agreement with Canada, review the need for
section 7 consultations with federal agencies, and ex-
pand its education and outreach programs.

The Commission commented to the Service on
the announced strategy on 5 August. It noted that,
depending on the details of proposed operational
measures, such as the speeds to which ships would

be limited, the boundaries of established manage-
ment areas, and the criteria for triggering dynamic
area management zones, the Service’s proposed ac-
tions should address the need for reducing collision
risks. Along with its letter, the Commission provided
a graph incorporating all available ship/whale colli-
sion records, including information on both the speed
of ships at the time of the collision and resulting inju-
ries to whales (Fig. 11). Although the data include all
species of whales and are limited, the graph illustrates
that serious and lethal injuries to whales are rare or
nonexistent at speeds of less than 10 knots, increase
sharply between speeds of 10 and 13 knots, and are
most common at speeds of 14 knots and greater.
With regard to the operational measures identi-
fied for consideration, the Commission recommended
that the Service limit ship speeds to 12 knots or less
in areas requiring speed limits and that it revise its
educational materials on right whales to recommend
that mariners use those speeds when right whales are
seen or reported near a ship. The Commission also
recommended that (1) the boundaries of speed zones
around ports extend 25 to 30 nmi from the East Coast
ports identified in the Service’s announced strategy,
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Figure 11.  Number of serious and minor injuries to whales caused by ship collisions at different speeds. Lethal/Serious

Injuries=observation of a dead whale or evidence of bleeding wounds. Minor Injuries/No Effect=reports of
wounds with no mention of blood or whales seen swimming away with no reports of wounds. Data compiled
by the Marine Mammal Commission and the National Marine Fisheries Service.
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(2) speed restrictions for the calving grounds ap-
ply throughout the southeastern right whale critical
habitat and mandatory ship reporting areas during the
calving season, (3) dynamic area management zones
be triggered immediately when a sighting is made that
meets the criteria initially proposed by the Service for
such zones for commercial fisheries (i.e., a density of
0.4 whales per nmi?), (4) information triggering dy-
namic area management zones for the Cape Cod Bay
feeding area also include information on right whale
prey density, which has been shown to be a useful
indicator of times when right whales are likely to be
present in that area, and (5) vessel operators be re-
quired to report any collision with a whale to help
gather additional data on factors affecting collisions.

During the remainder of 2004 the Service held
several public meetings in coastal communities to ob-
tain views leading to a formal proposal.

Entanglement in Fishing Gear

Entanglement in commercial fishing gear, prin-
cipally gillnets and lines from lobster pots, is the
second largest source of known right whale mortal-
ity. Such deaths, however, are less likely to be docu-
mented. Whereas whales killed by ships die rapidly
and tend to float, entangled animals decline slowly
and become emaciated due to interference with feed-
ing as well as the effects of towing attached gear and
infections from abrasions. As a result, they are more
likely to sink when they die. Entanglement scars on
living whales indicate that about three-fourths of all
right whales have encountered and become entangled
in gear. Considering the high frequency of entangle-
ment and the lower probability of finding whales that
die of entanglement, such deaths may be as frequent
as or even more frequent than ship collisions.

To reduce entanglement risks, the National Ma-
rine Fisheries Service convened the Atlantic Large
Whale Take Reduction Team to help develop a take
reduction plan pursuant to provisions of the Marine
Mammal Protection Act. Adopted initially in 1997,
the plan relies on three fundamental approaches to
reduce entanglement risks: (1) disentangling whales
that become entangled, (2) gear modifications intend-
ed to make gear less likely to catch whales, and (3)
time/area fishing closures in areas where right whales
most commonly occur.

Because of increases in the number of observed
right whale entanglements, the Service expanded and
reconvened the take reduction team on 28-29 April
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2003 to develop new take reduction measures. As in
the past, the team was not able to reach agreement on
all measures. On 30 June 2003 the Service announced
its intent to prepare an environmental impact state-
ment on new measures to reduce whale entanglement
risks and requested comments on possible manage-
ment options. As discussed in its previous annual re-
port, the Commission commented on 29 July 2003.
In addition, during its 21-23 October 2003 annual
meeting, the Marine Mammal Commission reviewed
the Service’s efforts to reduce entanglement risks.
Results of that review were provided to the Service
by letter of 13 January 2004.

In its letter, the Commission noted that evidence
of continued entanglements demonstrated that man-
agement efforts to date had been ineffective and that
the Service’s program was placing too much reliance
on disentanglement efforts and unproven gear modi-
fications and too little attention was being given to
eliminating fishing gear in areas where whales are
known to occur in high numbers. With regard to dis-
entanglement efforts, the Commission noted that ex-
perience since 2000 had demonstrated that such re-
sponses were possible and useful in only a very few
cases and that, although important, disentanglement
was clearly not an appropriate solution to the prob-
lem. It also noted that most gear modifications, es-
pecially breakaway links, which are the most widely
applied type of modification, were based on unsup-
ported assumptions and have probably resulted in
no appreciable protection. For example, it noted that
right whales have continued to become entangled in
gear with breakaway links. The Commission also not-
ed that the one modification for which there is good
justification for believing it would be helpful (i.e.,
the use of sinking line between lobster pots instead
of floating line that extends up into the water column
where it can entangle whales) has been required only
in relatively small areas for brief periods. With regard
to time/area closures, the Commission noted that, be-
cause of exceptions that allow continued fishing by
vessels with gear modifications, there had been no re-
duction in fishing effort in designated areas.

The Commission therefore repeated its previous
recommendations that the Service prohibit all gillnet
and trap fishing in designated right whale critical hab-
itat and adjacent areas known to be repeatedly used by
large aggregations of right whales during seasons of
peak whale occurrence. The Commission also noted
that recommendations put forth by the Atlantic Large
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Whale Take Reduction Team had consistently been in-
effective because the membership was predominantly
composed of fishing interests. Therefore, the Com-
mission recommended that the Service immediately
convene a scientific review team, composed of ex-
perts in marine mammal conservation, fisheries man-
agement, and ecosystem management, that would act
as a separate and independent entity. Its charge would
be to develop strategies to implement the fundamen-
tal changes in fisheries management that are needed
to achieve compliance with the Marine Mammal Pro-
tection Act and the Endangered Species Act. In part,
the review team would be asked to articulate a long-
term plan that considers the optimal mix of fishing
approaches, techniques, and practices that are most
likely to result in sustainable fishing with minimum
risk to right whales and regional ecosystems.

On 26 March the Service responded to the Com-
mission letter, noting that it was dedicating more than
$1 million to the development of gear modifications
to reduce entanglements and that it considered dis-
entanglement efforts a stop-gap measure until better
gear modifications are developed. With regard to the
recovery of breakaway links on entangled whales, the
Service noted that, in those cases, the whales had not
become entangled in a way that allowed the links to
break and thus their recovery on whales did not indi-
cate that they were ineffective. With regard to estab-
lishing a separate scientific review team, the Service
noted that it was not clear how the responsibilities
of such a group would differ from those of the take
reduction team, but that the Service was interested
in discussing the idea further. However, after subse-
quent discussions with Service staff members, no ac-
tion was taken to establish such a group.

As of the end of 2004 no action had been taken
to strengthen the Atlantic Large Whale Take Reduc-
tion Plan since the April 2003 take reduction team
meeting, and the Service was still reviewing and de-
veloping possible measures to reduce entanglement
risks to right whales.

North Pacific Right Whale
(Eubalaena japonica)

The North Pacific right whale is probably the
most endangered large whale in the world. Based on
genetic studies, the National Marine Fisheries Service
has recognized North Pacific right whales as a distinct
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species for purposes of listing under the Endangered
Species Act. Before this change, announced by the
Service in the Federal Register on 10 April 2003,
right whales in the North Atlantic and North Pacific
Oceans were considered to be separate populations of
the same species. Historical whaling records suggest
that North Pacific right whales were divided into two
populations—one in the eastern North Pacific and the
other in the western North Pacific. The latter popu-
lation, which is not well studied, inhabits waters off
the coast of Russia and eastern Asia and is thought to
number in the low hundreds.

In the early 1960s the International Whaling
Commission received reports from Soviet and Japa-
nese scientists of more than 350 sightings of right
whales in the eastern Bering Sea and Gulf of Alaska,
suggesting that a small population still survived in the
eastern North Pacific Ocean. Over the next 20 years,
however, only a few tens of sightings, scattered be-
tween Alaska, Hawaii, and Mexico, were reported.
Almost all of the sightings involved single individuals
or pairs of animals, and none involved calves. In the
mid-1990s scientists learned that the Soviet sightings
reported from the late 1950s and early 1960s were
actually illegal landings by Soviet whalers. Given
the rarity of sightings since then, it appeared that this
spate of illegal whaling had killed almost all of the
remaining right whales in the eastern North Pacific
and that the regional population is all but extinct.

In the summer of 1996 a group of four right
whales was seen in the southeastern Bering Sea. Sub-
sequent summer surveys of the area organized by the
National Marine Fisheries Service between 1997 and
2004 yielded sightings of from three to 13 whales per
year. All of those sightings were within a 60-by-100-
nmi area north of Unimak Pass in the eastern Aleutian
Islands (Fig. 12). Photo-identification and genetic
sampling revealed that these sightings involved at
least 11 and six individuals, respectively.

Based on these sightings, the Center for Biolog-
ical Diversity petitioned the Service in October 2000
to designate most of the eastern Bering Sea as right
whale critical habitat under the Endangered Species
Act. The Marine Mammal Commission commented
in support of the action on 11 July 2001, but on 20
February 2002 the Service published a Federal Reg-
ister notice announcing that it had determined that
the action was not warranted at that time. Although
acknowledging that such a designation might be pru-
dent, the Service concluded that the extent of critical
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Figure 12.  Location of North Pacific right whale sightings in the southeastern Bering Sea, 1996-2004. Figure courtesy of

Kimberly Sheldon, National Marine Mammal Laboratory.

habitat could not be determined with available infor-
mation. It therefore advised that it would continue to
analyze issues raised by the petition based on the re-
sults of future surveys and research.

In the summer of 2004 hopes for the survival of
an eastern North Pacific right whale population again
improved. Consistent with recommendations by the
Marine Mammal Commission, scientists from the Ser-
vice’s Alaska Fisheries Science Center, the Greenland
Institute of Natural Resources, and Scripps Institution
of Oceanography traveled to the southeastern Bering
Sea where right whales had been seen in past years
and attempted to locate individual whales and attach
satellite-linked tags to document their movements. By
means of acoustic monitoring, two right whales were
located from their vocalizations detected more than
70 miles away. Both individuals were subsequently
tagged. Over the following month, the whales re-

38

mained in the eastern Bering Sea but moved west and
southwest of the area where virtually all recent sight-
ings had been made (Fig. 12). Using tag location data
relayed to them, another team of whale researchers
studying humpback whales along the Aleutian Islands
was led to a concentration of about 25 right whales.
The animals were observed over three days early in
September feeding in relatively shallow waters near
humpback and fin whales. The sightings nearly dou-
bled the number of individuals identified over the past
seven years and included three cow/calf pairs. There
had been only one previous report of a right whale
cow/calf pair in the North Pacific since the 1960s.
Although scientists hoped to track the whales
to their wintering grounds, which are unknown, tag
transmissions lasted only about two months. The last
tag location was received on 19 September from a
whale that was still in the southeastern Bering Sea.
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The tags continued to transmit water temperature data
until early October.

In late October 2004 the Center for Biological
Diversity filed a lawsuit asserting that the National
Marine Fisheries Service’s 2002 decision not to des-
ignate critical habitat for North Pacific right whales
constituted a violation of protection requirements un-
der the Endangered Species Act.

Although the new information offers hope for
the species’ future, their rarity in the eastern and west-
ern North Pacific suggests that prospects for their
long-term survival are poor. As of the end of 2004
the Service’s Alaska Fisheries Science Center hoped
to carry out another right whale tagging effort in the
summer of 2005. However, it was not clear whether
funding for such research would be available.

Cook Inlet Beluga Whale
(Delphinapterus leucas)

Beluga whales are found in seasonally ice-cov-
ered waters throughout arctic and subarctic regions.
With the exception of those in the northern Gulf of
Alaska, most beluga whales in U.S. waters are thought
to winter in the Bering Sea in open leads and polynyas
in the pack ice. In spring and summer, they are found
in coastal areas or the offshore pack ice. For man-
agement purposes, five stocks are recognized in U.S.
waters. The distinction is based on the stocks’ discon-
tinuous summer distribution and on mitochondrial
DNA analyses that indicate clear genetic differences
among animals using different summering areas. The
five stocks are named after their primary summering
areas, which are located in Cook Inlet, Bristol Bay,
the eastern Bering Sea, the eastern Chukchi Sea, and
the Beaufort Sea.

The most isolated population of beluga whales
in U.S. waters is found in Cook Inlet and is separated
from the other four populations by the Alaska Penin-
sula. Because of their proximity to Anchorage, beluga
whales in Cook Inlet are exposed to the largest ur-
ban coastal area in Alaska. Analyses by the National
Marine Fisheries Service of beluga whale sightings
in Cook Inlet over the past 30 years indicate that the
stock’s summer range has contracted substantially in
recent years. Compared with sightings in the 1970s
and 1980s, animals are rarely seen now in offshore
waters or the lower reaches of the inlet. In June, when
the National Marine Fisheries Service conducts aerial
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surveys of the population, beluga whales are concen-
trated in a few groups in the upper reaches of the inlet
around the Susitna River delta, Knik Arm, Turnagain
Arm, and Chickaloon Bay.

Stock Status

As discussed in recent Commission reports, the
National Marine Fisheries Service designated the
Cook Inlet beluga whale as depleted under the Ma-
rine Mammal Protection Act on 31 May 2000. The
Service determined in 2000 that listing the stock un-
der the Endangered Species Act was not warranted,
primarily because it believed that overharvest by sub-
sistence hunters, the primary threat to the stock, was
being adequately addressed. The Service concluded
that, although the population had been reduced to a
small size, a stock with at least 300 individuals and a
positive intrinsic growth rate was unlikely to go ex-
tinct due to stochastic events. In light of recent popu-
lation trends, however, the Commission believes that
the Service needs to revisit its listing decision.

Aerial surveys of beluga whales in Cook Inlet
have been conducted by the National Marine Fisher-
ies Service annually in June or July since 1994. Data
from those surveys indicate that the Cook Inlet belu-
ga whale population declined from an estimated 653
individuals in 1994 to 347 in 1998. That constitutes
about a 47 percent decline in four years. As discussed
later, the high level of taking by subsistence hunters
that contributed to this decline ended in 1998, and it
was assumed that the population would show signs of
increase once this source of mortality had been regu-
lated. Based on abundance estimates collected over
the past six years, this does not appear to be the case.
The Service had predicted that the population would
increase by between 2 and 6 percent per year in the ab-
sence of any hunting. However, no such increase has
been detected, despite the fact that subsistence hunt-
ers have reported taking only three whales since 1998.
Based on its 2004 surveys, the Service estimated the
abundance of the Cook Inlet beluga whale population
to be 366 (CV = 0.2). Although higher than the 2002
and 2003 estimates, the difference is not statistically
significant. Abundance estimates dating back to 1994,
and the confidence limits around those estimates, are
provided in Figure 13.

Section 117 of the Marine Mammal Protection
Act requires the National Marine Fisheries Service
to prepare a stock assessment for each marine mam-
mal stock under its jurisdiction that occurs in U.S.
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waters. These assessments are to be reviewed annu-
ally for strategic stocks, such as the Cook Inlet beluga
whale, which is considered strategic because it has
been designated as depleted. Because there had been
no change in the status of the affected stocks or any
new information relative to their status, the Service
did not prepare revised stock assessments in 2004 for
stocks occurring in the Alaska Region, including the
Cook Inlet beluga whale. For a discussion of the most
recent stock assessment report for Cook Inlet beluga
whales and Commission comments thercon, see the
previous annual report.

Native Subsistence Hunting

Section 101(b) of the Marine Mammal Protec-
tion Act allows Alaska Natives to take marine mam-
mals for subsistence purposes or for making and sell-
ing handicrafts, provided that the taking is not done
in a wasteful manner. Only if a stock has been deter-
mined to be depleted or has been listed as endangered
or threatened may any other limits be placed on such
taking.

Estimates derived from a variety of sources in-
dicate that high levels of subsistence hunting of Cook
Inlet beluga whales occurred throughout much of the

1990s (Table 4). Part of the impetus for the large num-
ber of beluga whales taken during the mid-1990s was
the availability of commercial outlets in Anchorage
for beluga whale muktuk (a popular Native food com-
posed of the epidermis and underlying blubber of the
whale). Such sales are allowed under the provision of
section 101(b) of the Marine Mammal Protection Act
that allows edible portions of marine mammals taken
by Alaska Natives for subsistence purposes or for the
creation of authentic Native handicrafts to be sold in
Native villages and towns. Under the National Marine
Fisheries Service’s interpretation of the Marine Mam-
mal Protection Act, Anchorage is considered a Native
village. The high levels of subsistence taking are the
most likely primary cause of the severe decline in the
population observed in the 1990s.

The overharvest and precipitous decline of the
Cook Inlet beluga whale stock led to a number of ac-
tions to prevent further decline and to promote the
eventual recovery of the stock. At first, action was
limited to a decision by some hunters to refrain vol-
untarily from taking whales. Subsequently, a stopgap
legislative provision was enacted as part of the 1999
Emergency Supplemental Appropriations Act (Pub.
L. 106-31) that prohibited, until 1 October 2000, the
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Figure 13.  Abundance (and upper and lower confidence limits) of Cook Inlet beluga whales, 1994-2004. Data provided

by the National Marine Fisheries Service.
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Table 4. Reported Alaska Native subsistence take of would be allocated to Native hunters for

Cook Inlet beluga whales, 1993-2004 2004. However, on 19 December 2003,

Reported Estimated the National Marine Fisheries Service’s

Total Estimated Reported Number Alaska Regional Administrator wrote

Number Range of Number Struck to the hunters explaining that an un-

Year  Taken  Total Take Harvested and Lost ums(‘)ﬁgl};tilélsgﬁazuige;gg ]ijxflé%)zkwlliﬁi

u

1993 30° N/A N/A N/A during the year. Data compiled by the

1994 21 N/A 19! 2! Service indicated that 20 dead whales,

1995 70 N/A 42 26 in addition to the one whale taken for

1996 123 08-147 49 49-98 subsistence, had been reported as of 12

1997 707 N/A 352 352 December. Under a stipulation agreed

to by the rulemaking parties, all hunt-

1998 42° N/A 21 21 ing is to be suspended if the number of

1999 0 0 0 0 “unusual mortalities” exceeds 18 in any

2000 0 0 0 0 year. As such, the Regional Administra-

2001 1 - 1 0 tor asked that Native hunters agree to

2002 1 ) | 0 refrain from taking any whales in 2004

and until the population has recovered

2003 1 ) 1 0 from the effects of the unusual mortali-
2004 0 - 0 0

ties. The Native hunters agreed to forego

! Estimated value (see 2002 stock assessment report).
2 Represents a minimum value.
Data provided by the National Marine Fisheries Service.

hunting in 2004. As a result, no whales
were taken, and no harvest management

taking of a beluga whale from the Cook Inlet stock for
subsistence purposes unless authorized by a coopera-
tive agreement between the National Marine Fisheries
Service and an Alaska Native organization. Congress
passed a revised provision in December 2000 (section
627 of Pub. L. 106-522) that extended indefinitely the
prohibition on hunting Cook Inlet beluga whales un-
less authorized by the National Marine Fisheries Ser-
vice through a cooperative agreement. Shortly before
that, in October 2000, the Service had published pro-
posed regulations that would govern the hunting of
Cook Inlet beluga whales under the Marine Mammal
Protection Act. As discussed later in this section, that
rulemaking is still pending at the end of 2004.

The Service entered into cooperative agree-
ments with the Cook Inlet Marine Mammal Council
each year between 2000 and 2003 to authorize a lim-
ited subsistence hunt. The agreements for 2000, 2001,
and 2003 authorized a single strike in each of those
years, with the understanding that these strikes would
be allocated to the Native Village of Tyonek. The
2002 agreement authorized two strikes, with one be-
ing allocated to Tyonek and the other to the remaining
community of Native hunters in the Cook Inlet area.

Under the strike limits agreed to by the parties
to the rulemaking, it was anticipated that two strikes
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agreement was concluded.

Regulation of Native Harvest

Section 101(b) of the Marine Mammal Protec-
tion Act provides authority for the Service to regulate
the taking of depleted species of marine mammals by
Alaska Natives when necessary for the conservation
of the affected species or stock. Such regulations,
however, may only be prescribed through formal
rulemaking, which affords affected Natives and other
interested parties the opportunity for a hearing on the
record, through which an administrative law judge de-
velops the record of the proceeding and subsequently
provides a recommended decision to the agency. Sec-
tion 103(d) of the Act sets forth the rulemaking proce-
dures and the information that must be published by
the agency before, or concurrent with, the publication
of a proposed rule. Among other things, the agency is
to publish and make available to the public any rec-
ommendations provided to the Service by the Marine
Mammal Commission that relate to the regulations.

Based in part on the Commission’s advice, the
Service published a proposed rule on 4 October 2000
to establish harvest limitations. At about the same
time, the Service issued a draft environmental impact
statement reviewing federal actions associated with
the management and recovery of Cook Inlet beluga
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whales. The preferred alternative identified in the
statement was the issuance of regulations to establish
an annual strike limit of two beluga whales until the
Cook Inlet stock is no longer depleted. This alterna-
tive was reflected in the proposed rule.

A formal hearing at which the proposed regula-
tions were considered was held by the Service in An-
chorage, Alaska, in December 2000. The Commission
participated as one of seven parties at the hearing. As
discussed in previous annual reports and above, the
parties subsequently agreed to an interim quota. The
parties further requested that the judge retain juris-
diction over the issue of strike limits for 2005 and
subsequent years and agreed to a process for devel-
oping a long-term, science-based harvest regime that
(1) provides reasonable certainty that the population
will recover within an acceptable period of time, (2)
takes into account the uncertainty with respect to the
population dynamics and vital rates of the Cook In-
let beluga whale population, (3) allows for periodic
adjustments of allowable strike levels based on the
results of abundance surveys and other relevant infor-
mation, (4) provides assurance that the strike levels
will not be reduced below those for 2001-2004 unless
substantial information indicates that taking must be
reduced to allow recovery of the stock, and (5) can
be readily understood by diverse constituencies. The
National Marine Fisheries Service was tasked with
providing its recommendation for the long-term man-
agement regime to the judge by 15 March 2004.

The administrative law judge issued his rec-
ommended decision on 29 March 2002, which was
published for public comment on 7 May 2002. After
considering those comments and completing its envi-
ronmental impact statement on the proposed action,
the Service, on 6 April 2004, published final interim
regulations governing the harvest of Cook Inlet belu-
ga whales by Alaska Natives. The interim regulations
codified the harvest level of 1.5 whales per year for
2001-2004 and the emergency suspension provision
as stipulated to by the parties to the rulemaking. The
regulations also allowed hunting to begin as early as
1 July each year, rather than 15 July as would have
been the case under the proposed rule. Shifting the
start of the hunting season should protect near-term
pregnant female whales from unintentional harvest,
while allowing Natives a greater opportunity to hunt
during their traditional season. A copy of the judge’s
recommended decision, the Federal Register notice
soliciting comments thereon, the comments received,
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the final environmental impact statement, the interim
final rule, and other documents related to the rule-
making are available on the National Marine Fisher-
ies Service’s Web site (http://www.fakr.noaa.gov/pro
tectedresources/whales/beluga.htm).

As noted above, the administrative law judge
overseeing the rulemaking directed the Service, af-
ter consulting with the other parties, to submit its
proposal for the long-term harvest regime to govern
subsistence taking beginning in 2005 by 15 March
2004. As noted in the previous annual report, the
Commission wrote to the Service at the end of 2002
noting that considerable work needed to be done to
meet the judge’s deadline and prompting the agency
to schedule the agreed-to meeting for developing the
long-term harvest regime. In response, the Service
convened two technical meetings during 2003.

At the first meeting, the Commission recom-
mended that the parties agree to establish overarch-
ing policy goals to govern the selection of annual
strike limits. Specifically, the Commission suggested
three standards for governing the long-term harvest
regime: (1) that it provide a 99 percent probability
that the stock will eventually recover to its optimum
sustainable population, (2) that it provide a 95 percent
probability that the stock will recover to its optimum
sustainable population within 100 years, and (3) that
it provide a 95 percent probability that the time to
recovery will not be delayed by more than 25 per-
cent. No consensus was reached by the participants
as to what quantitative standards should govern the
harvest, or even if the adoption of specific, numerical
recovery goals was desirable.

At the second meeting, the Service and hunt-
ers tentatively agreed to extend the quota appli-
cable for 2000-2004 for an additional five-year pe-
riod, with two strikes being allowed in 2005, 2007,
and 2009 and one strike being allowed in 2006 and
2008. They believed that more data on population
trends were needed before a data-dependent harvest
regime could be implemented. While sympathetic to
the need for more data, the Commission did not agree
to this proposal. Although willing to accept a quota
of 1.5 whales per year at the outset, the Commission
thought it essential that the harvest regime include an
additional framework that would set appropriate trig-
gers for increasing, decreasing, and suspending the
harvest during that period. Further, the Commission
noted that a proposal that addressed only a five-year
period did not satisfy the judge’s charge to develop a
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harvest management regime for 2005 and subsequent
years. Another point made by the Commission was
the desirability of targeting male whales, which likely
would have less of an impact on recovery of the Cook
Inlet beluga whale stock.

Based on the discussions at the two meetings,
the Service prepared a draft of its proposed long-term
harvest plan, which it circulated to the parties for
comment on 15 January 2004. The Service included a
five-year extension of the interim harvest quota, alter-
nating between two strikes and one strike each year.
For 2010 and thereafter, harvest levels would be set
in accordance with the goal of not delaying the time-
to-recovery of the stock to a population of 780 whales
by more than 25 percent, with a 95 percent statistical
certainty (referred to as the 25-95 criterion). Under
the Service’s plan, strike limits would be established
for five-year intervals. If the population were increas-
ing, and if consistent with the 25-95 criterion, the plan
would have increased the number of strikes allowed
by 0.5 to one whale per year. If the population were
declining, the allowable harvest would be reduced. If
the estimate of the minimum population size dropped
to below 200 whales, no harvest would be allowed for
the next five-year period. The plan also included an
emergency suspension provision that would be trig-
gered if observed animal mortalities exceeded 6 per-
cent of the stock’s minimum population estimate.

The Commission submitted comments on the
proposed harvest plan to the Service on 13 February
2004. The Commission strongly supported the adop-
tion of the 25-95 criterion but noted that the other cri-
teria proposed by the Service for establishing harvest
limits failed to meet that primary goal. The Commis-
sion pointed out that, based on current data, there was
only a 31 percent chance that the delay in time-to-
recovery would not exceed 25 percent if the harvest
continues at a rate of 1.5 whales per year. In fashion-
ing its proposal, the Service apparently assumed that
the population would grow annually at a rate between
2 and 4 percent, despite several years of empirical
data indicating a much lower growth potential for
this stock. Based on an analysis of population abun-
dance data, the Commission concluded that there was
about a 75 percent likelihood that the actual growth
rate of the Cook Inlet beluga population is less than
2 percent per year. The Commission also commented
on an inconsistency in the logic of the Service’s pro-
posal. Although the Service had adopted the 25-95
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criterion recommended by the Commission, changes
to the harvest limits would be based on whether the
population were growing or declining. Applying the
Service’s criteria to a population with a zero growth
rate, for example, would result in continuation of the
existing quota despite the fact that the population
might never recover.

Another issue addressed by the Commission was
the proposed continuation of interim harvest levels
for an additional five-year period. The Commission
recommended that interim levels remain in place for
three years and that the 25-95 criterion be used as the
basis for the harvest management regime beginning
in 2008. By then, 10 years of data will be available to
evaluate the population’s response to low harvest lev-
els, which should provide sufficient statistical power
to make the required determinations.

The Commission also questioned the appropri-
ateness of setting the proposed “floor” beyond which
no harvest should be allowed at 200. The Commis-
sion noted that there was nothing in the conservation
biology literature to support allowing the stock to
decline to 100 or fewer breeding females before cur-
tailing the harvest. The Commission believed that the
population, because of its small size, was already at
risk genetically and indicated that allowing a signifi-
cant, further population decline before stopping all
preventable takes was inconsistent with the Marine
Mammal Protection Act’s goal of population recov-
ery. The Commission further noted that, if the Service
fully implemented the 25-95 criterion, there would be
no need to establish an “arbitrary numerical floor.”

The Commission also commented on the harvest
suspension provision proposed by the Service. The
Commission agreed that inclusion of such a provision
was needed but questioned whether there was a suf-
ficient basis for assuming that all dead beluga whales
would be detected and factored into the proposed
determination. The Commission therefore recom-
mended that the Service provide additional evidence
regarding the efficacy of detecting beluga mortalities.
In addition, the Commission recommended that the
Service consider alternative criteria that would more
directly reduce the allowable harvest in response to
unusual mortality events.

The Commission’s comments also highlighted
the deferential impact on the population of targeting
male versus female whales. The Commission suggest-
ed that hunters be asked to target males preferentially
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and that the number of allowable strikes be reduced
if two or more females are taken during any five-year
period, unless the 25-95 criterion is being met.

After considering comments from the Com-
mission and other parties, the Service submitted
its proposed subsistence harvest management plan
to the administrative law judge on 30 April 2004.
It was this proposal that was to be considered at a
second rulemaking hearing to be held on the matter.
As with the draft proposal, the plan submitted to the
judge incorporated the 25-95 criterion. However, it
would be applied only when the Cook Inlet beluga
stock was experiencing a positive growth rate. The
Service noted that, “[w]hen no growth or a decline in
the population occurs, the 25-95 goal would require
that the harvest be reduced to zero.” The Service be-
lieved that it should balance the Act’s recovery goal
with the desire to provide subsistence opportunities
to Alaska Natives. As such, the Service proposed to
reduce, but not immediately eliminate, the number of
authorized strikes if the beluga stock declined below
its current level. The plan submitted by the Service
also retained a five-year extension of the interim har-
vest levels because the Service believed that this was
necessary because “existing data do not provide suf-
ficient resolution on the population trends within this
stock to support the management strategy which will
be used in subsequent five-year intervals.”

The Service’s proposed plan included a harvest
table for determining the allowable five-year harvest
levels at various population sizes and under three
different population trends—increasing, stable, and
declining. No taking would be allowed if the best es-
timate of the population declined below 260, which
would ensure, with 95 percent confidence, that whales
are not removed from a population of fewer than 200.
The narrative accompanying the table indicated that
this corresponded to an “effective population size”
(i.e., the number of reproductively active females in
the population) of as few as 60 animals. The table
also set forth the number of “unusual mortalities” that
would trigger suspension of the harvest at different
population sizes. Those numbers were generated us-
ing the 6 percent rule that the Service had included in
its earlier draft.

The Service wrote to the Commission on 25 June
2004 to provide additional explanation of its proposed
plan and to provide responses to the Commission’s
comments on the draft plan. The Service recognized
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that the Commission had not agreed to the five-year
extension of the interim quotas but believed that such
an extension would not impede recovery of the stock
and would allow Native hunters the time necessary
to develop a multiple-year harvest plan. The Service
also indicated that a five-year extension would enable
it to enter into multiple-year co-management agree-
ments with Native organizations and would provide
time to collect additional data on the abundance and
trends of the Cook Inlet beluga whale stock.

The Service’s response acknowledged that the
goal of providing 95 percent certainty that any autho-
rized harvest would not delay by more than 25 percent
the time needed for the stock to recover to the point
where it was no longer depleted would not always be
met under its proposed plan. The Service believed,
however, that it was an appropriate balancing of the
dual goals of achieving recovery of the stock and pro-
viding reasonable harvest levels for subsistence users.
It thought that the harvest levels in the plan’s table
met both objectives and would ensure that the popula-
tion would recover, provided that the annual growth
rate of the stock remains